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MABRY V. COVINGTON. 

5-2134	 337 S. W. 2d 643 
Opinion delivered May 30, 1960. 
[Rehearing denied September 12, 1960] 

1. CONSTRUCTIVE TRUST — ORAL AGREEMENT TO HOLD PROPERTY FOR USE 
AND BENEFIT OF ANOTHER, WEIGHT AND SUFFICIENCY OF EVIDENCE.— 
Chancellor's refusal to create a constructive trust in favor of father 
as against his daughter, in whom title was taken and who had 
made all payments but three, held not contrary to a preponderance 
of the evidence. 

2. DAMAGES — FOR INTERFERENCE WITH RENTING OF PROPERTY, WEIGHT 
AND SUFFICIENCY OF EVIDENCE.—Chancellor's finding that house had 
not remained vacant because of threats of appellee that he would 
burn out tenants, held not contrary to a preponderance of the evi-
dence. 

Appeal from Saline Chancery Court ; F. D. Goza, 
Chancellor ; affirmed. 

C. Van Hayes, for appellant. 
J. B. Milham, for appellee. 

SAM ROBINSON, Associate Justice. The appellant 
Geraldine Mabry is the daughter of appellee, J. W. Cov-
ington. This suit was filed by Covington, contending that 
he is the owner of Lots 1 and 4, Block 2, North Benton 
Addition to Benton, Arkansas ; that he bought the lots 
May 22, 1950 ; paid the down payment of $1,180 ; and 
had the property conveyed to his daughter, Geraldine 
Mabry, under an oral agreement with her that she was 
to pay the balance of the purchase price in monthly in-
stallments of $33.70 each, and that Covington and his 
wife would have the right to occupy the premises for the 
remainder of their natural lives. Covington also alleges 
that in June, 1957, Mrs. Mabry took possession of the 
real estate and, without his knowledge or consent, moved 
his household furnishings out of the house and converted 
them to her own use. He prayed that the title to the 
property be vested in him and for damages for the con-
version of the personal property. 

Mrs. Mabry denied the allegations of the complaint 
and by way of cross complaint contended that her father
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is indebted to her for something over $9,000. Of this 
amount she claims as damages the sum of $1,950, alleg-
ing that the house has a monthly rental value of $75.00 
and that it remained vacant for 26 months because of 
threats made by her father that he would "burn out" 
any renters. Her cross appeal is only from the failure 
of the chancellor to give her judgment for the alleged 
rental value. Covington testified in support of the al-
legations in the complaint, but there is very little cor-
roborating evidence. The chancellor found that he had 
made three monthly payments of $33.70 each and that all 
of the remaining payments on the property, from the 
time it was purchased in 1950, had been made by Mrs. 
Mabry, who is a school teacher. Covington occupied 
the property for about seven years. Mrs. Covington died 
in January, 1957. 

The chancellor found that Mrs. Mabry owned the 
real property and had not converted the household fur-
nishings of her father but had merely moved them out of 
her own house, which she had a right to do. She offered 
to return this property to Mr. Covington, and the court 
ordered her to do so. In addition, the court gave Cov-
ington a judgment for $101.10, covering the three month-
ly installments he had paid on the place. We do not find 
a preponderance of the evidence shows that the house 
remained vacant because of threats made by Mr. Cov-
ington. Mrs. Mabry testified that she and her father 
were not on good terms but that she bought the prop-
erty to give her mother a comfortable place to live the 
balance of her life. The parties were before the chancel-
lor, who had a better opportunity than this Court to 
judge the veracity of the witnesses. We cannot say that 
the chancellor's decree is against the preponderance of 
the evidence. 

Affirmed both on appeal and on cross appeal.


