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1. CRIMINAL LAW-—SPEEDY TRIAL, ACCUSED’S RIGHT TO.—The provision
'in‘the bill of rights for a speédy trial in criminal cases does not
‘apply rigidly to every instance of delay but prohibits omly “vexa-
tious, capricious, and oppressive delays, manufactured by the min-
isters of justice.”

2. CONSTITUTIONAL LAW — PERSONAL, CIVIL AND POLITICAL RIGHTS OF
ONE CONVICTED OF CRIMINAL OFFENSE. — The mere fact that one is
‘confined to the penitentiary does not deprive him of the protection
afforded by the constitution.

3.  CRIMINAL LAW — SPEEDY TRIAL, RIGHT OF CONDEMNED PRISONER,
AWAITING ELECTROCUTION, TO HAVE OTHER CHARGES TRIED.—The bill
of rights does not guarantee to'a condemned prisoner the right to
be tried upon pending charges while he is an occupant of the death
cell, awaiting electrocution.

Original action for mandamus to the Pulaski Circuit
Court, First Division; William J. Kirby, Judge; writ
denied. :

Kenneth C. Coffelt, for petitioner.

Bruce Bennett, Atty. General, By: Thorp Thomas,
Asst. Atty. General, for respondent.

GeorGe Rose Smrrw, J. On January 25, 1956, three
informations against the petitioner were filed, one charg-
ing murder in the first degree and the other two charging
separate offenses of rape. The murder case was tried
in June, 1956. The jury found the defendant guilty and
imposed the death sentence. Leggett v. State, 227 Ark.
393, 299 S. W. 2d 59. Since then the petitioner has been
confined to the death cell in the state penitentiary, his
execution having been stayed by a series of legal pro-
ceedings by which he has sought to escape the punishment
fixed by the jury. Leggett v. State, 228 Ark. 977, 311
S. W. 2d 521; Leggett v. Henslee, 230 Ark. 183, 321
S. W. 2d.764; Leggett v. State, 231 Ark. 13, 328 S. W.
2d 252. : :
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In the two rape cases there was no activity by either
side until July 14, 1959. On that date Leggett moved
for a dismissal of the charges on the ground that more
than two terms of court had elapsed without the cases
having been brought to trial. Ark. Stats. 1947, § 43-1708.
‘We upheld the trial court’s refusal to dismiss the infor-
mations, the statute being inapplicable to charges pending
against a prisoner awaiting execution. Leggett v. State,
231 Ark. 7, 328 S. W. 2d 250.

Following our decision in the case just mentioned
the petitioner filed in the circuit court a request that the
rape cases be brought to trial. In this pleading Leggett
asserts ‘‘that he is entitled to an immediate trial in these
cases, and to have a jury pass upon his guilt or innocence
and the question of whether or not he is insane.”” The
circuit judge denied the request for trial, and Leggett
then filed the present petition in this court for a writ of
mandamus to compel the eircuit court to bring the cases
to trial. For our jurisdiction in the matter see Rodgers
v. Howard, 215 Ark. 43, 219 S. W. 2d 240.

In demanding that the rape cases be heard the peti-
tioner relies upon the federal and state constitutional
guaranties of a speedy trial in criminal cases. U. S.
Const.,, Amendment 6; Ark. Const., Art. 2, § 10. It
may be doubted whether this provision in the federal bill
of rights applies to proceedings in a state court, Gaines
v. Washington, 277 U. S. 81, but since the two constitu-
tions contain identical guaranties we find it unnecessary

to distinguish between the two.

The petitioner is clearly in error in contending that
the constitutional command is inflexibly mandatory,
leaving the courts with no discretion in determining what
satisfies the requirement of a speedy trial. It is settled
by decisions too numerous to cite that such a provision
in a bill of rights does not apply rigidly to every instance
of delay in a criminal case. What the constitution pro-
hibits, as we observed in Stewart v. State, 13 Ark. 720,
is ‘“‘vexatious, capricious, and oppressive delays, manu-
factured by the ministers of justice.”
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The point was well put in Beavers v. Haubert, 198
- U.S. 77, where the court said: ‘‘The right of a speedy
trial is- necessarily relative. It is consistent with delays
and depends upon circumstances.: It secures rights to-a
defendant. It does not preclude the rights of public
justice.”” The same thought was expressed in State ex
rel, Orcutt v. Simpson, 125 ‘Wash. 665, 216 P. 874 : ‘¢ While
it is the duty of the courts to give full force and effect
to the spirit of this constitutional gudranty, it seems:
. plain that what is a speedy trial must be determined in
the light of the circumstances of each particular case as
a matter of judicial discretion.”’ See also People v.
Romero, 13 Calif. App. 2d 667, 57 P. 2d 557 People V.
Mamatzs 297 Ill 72, 130 N. E. 323 o

The mere fact that Leggett is confmed to the peni-
tentiary does not, of course, deprive him of the protection
afforded by the- constitution _Fulton v. State, 178 Ark.
841, 12 S. W. 2d 777. Nevertheless we are 'firmly of
the opinion that ‘the bill of rights does not guarantee to
a condemned prisonér the right to be tried upon pending
charges while he is an occupant of the death cell, await-
ing electrocution. It is not to be presumed, as the court
observed in'Mitchell v. Lowden, 288 T11. 327,123 N. K. 566,
that the' constitution was intended to produce a result

‘‘inconsistent with the judgment of men of common sense
guided by reason.’”’ " Yet that would demonstrably be the
consequence of granting the Writ sought in the case at
“bar.

The judgment finding Leggett guilty of murder and
sentencing him to death is conclusive of all questions
within the issues in that proceeding. West Twelfth St.

__Rd. Imp. Dist. No. 30.v. Kinstley, 189 Ark. 126, 70.S. W._

2d 555. That judgment, therefore, conclusively settles
every question pertaining to Leggett’s guilt and conclu-
sively determines that justice requires the imposition of
the death penalty. The execution of the sentence has
been delayed, but it goes almost without saying that we,
as members of the judiciary, must act upon the assump-
tion that the solemn judgment of the court will in due
course be put into effect. The judicial department of
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the government obviously cannot entertain any doubt
whatever as to the ultimate effectiveness of its own
Judgments. :

Our consideration of the present petition must thus
rest upon the unconditional premise that Leggett is to
be executed for the murder of Joe King. In these cir-
cumstances does the constitutional guaranty of a speedy
trial entitle Leggett to demand that the rape cases be
heard at once? We think it plain that this inquiry must
be answered in the negative.

It is a familiar maxim, recognized by the common
law for centuries, that the law never requires the per- -
formance of a vain and useless act. Broom’s Legal
Maxims (9th Ed.), p. 178. It is difficult to imagine a
proceeding more futile than that of bringing to trial
charges against a person already condemned to death.
The purpose of a eriminal trial is to determine the guilt
or innocence of the accused and to impose punishment
in the event of a convietion, but no useful purpose could
be accomplished by a trial of the rape charges against
Leggett. A finding of guilt or of innocence would be
wholly without legal effect, a matter of academie inter-
est only.

" We are all aware that the proceedings against Leg-
gett have been widely publicized. Judging by the record
in the original case it might well be necessary to call
hundreds of veniremen before an impartial jury could
be impaneled. The proceedings could easily continue for
days or even weeks, involving great expense to the county
and serious inconvenience to many witnesses and pros-
pective jurors. Yet the entire prosecution would really
be a mock trial, a parody of justice, accomplishing noth-
ing and indeed being continuously subject to termination
by the electrocution of the defendant.

We can find no case holding that the guaranty of a
speedy trial requires that the judicial system be exposed
to ridicule as a result of a vain proceeding such as that
now demanded by the petitioner. The case principally
relied upon, State v. Stalnaker, 2 Brevard (S. C.) 44,
does not decide the point now before us. There Stalnaker
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- _was indicted upon two_capital offenses. Although he

demanded a trial upon both indictments the state elected
to try only one case, in which Stalnaker was sentenced
to be hanged. He was later pardoned, however, and it
was then held in the case cited that under the Habeas
Corpus Act he was entitled to be discharged from the
second indictment. The Habeas Corpus Act was an Eng-
lish statute, adopted by many states as part of the com-
mon law, which required a prisoner to be tried within
two terms of court. See Cooley’s Constitutional Limi-
tations (8th Ed.), p. 646. Thus the Act was a forerunner
of, and similar to, our own statute on the subject. Ark.
Stats., § 43-1708. We have already held that Leggett

'is not entitled to a dismissal of the rape charges by

reason of this statute, Leggett v. State, 231 Ark. 7,
328 S. W. 2d 250, and consequently we have rejected the
position adopted by the South Carolina court in the Stal-
naker case.

It is our conclusion that the guaranty of a speedy
trial cannot reasonably be construed to entitle the peti-
tioner to a hearing upon the rape charges as long as
he is under a sentence to death upon the conviction for
murder.

Writ denied. '
McFappin and Jomwsow, JJ., dissent.

Ep. F. McFappin, Associate Justice, (dissenting).
Two separate informations were filed on January 25,
1956 in the Pulaski Circuit Court, each charging the appel-
lant Leggett with the crimes of rape (§ 41-3401 Ark.
Stats.). He has been in custody ever since and has never
been tried on the rape charges because he was tried and
convicted on a first degree murder charge and is now

awaiting execution on the murder charge. In Leggett v.
State, 231 Ark. 7, 328 S. W. 2d 250 (decided on October
19,1959), we held that Leggett was not entitled to the bene-
fit of § 43-1708 Ark. Stats. as regards the rape charges.

Leggett filed, on July 14, 1959, his pleading in the -
Pulaski Circuit Court entitled, ‘‘Request for Trial’’, on
the rape charges. When the Circuit Court refused to pro-
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ceed with the trial of either of the rape cases, Leggett filed
in this Court a petition for writ of mandamus. to require
the Circuit Court to proceed with the trial of the rape cases.
It is clear that we have Jurlsdlctlon of such a petition, even
though Leggett has mis-styled his pleading. In Pellegreni
v. Wolf, 225 Ark. 459, 283 S. W. 2d 162, we issued a writ
of procedendo ad judzcum directing a Circuit Judge to
proceed with the trial of a prisoner who was then incarcer—
ated in another State. I maintain that if a prisoner
incarcerated in another State is entitled to a trial on pend-
ing charges in Arkansas, then a man incarcerated in the
death house in Arkansas is entitled to a trial on any
pending charge in this State. -

Article 2, Section 10 of the Arkansas Constitution
says, ‘“‘In all crlmmal prosecutions the accused shall enjoy
a speedy and public trial....”” I emphas1ze that the Consti-
tution says ‘“in all criminal prosecutlons The Constitu-
tion does not make any exception as regards a man in the
death house awaiting execution ; and when one Court starts
whittling away the Constltutlonal rights of one man, then
another Court may come along in later years and extend :
the whittling away process to destroy the Constitutional
rights of some other person in some other situation. It is
a dangerous precedent for a court to create 3udge-made
exceptions to Constitutional protections; and that is what
the majority is doing in this case. We are embarking the
Court on a career of ‘‘exceptions’’ to Constitutional pro-
tections. I think thatthe man in the death house is entitled
to just as much Constitutional protectmn as the man
incarcerated in the Texas penitentiary in the Pellegrem
case.

By refusing to issue the writ of procedendo in the case
at bar, the majority is bringing about a situation wherein
the execution of the murder sentence will be further
delayed. Leggetthas raised a federal question in his peti-
tion in this case. He will undoubtedly carry this case to the
United States Supreme Court; and further delay will
result. If this Court now granted the writ of procedendo
the Trial Court could require the Prosecuting Attorney to
either proceed with the trial or dismiss the pending infor-
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mations. The Prosecuting Attorney could safely dismiss

both of the rape informations, because limitation does not
run against a capital case (§ 43-1601 Ark. Stats.) and rape
is a capital case (§ 41-3403 Ark. Stats.). So, should any-
thing happen to prevent Leggett’s execution on the murder
charge, the State could still refile the rape charges.
Leggett could not plead former jeopardy against the refil-
ing of the rape charges, because jeopardy does not attach
until the trial jury is sworn in the case. See.Jones v. State,
230 Ark. 18,320 S. W. 2d 645.

It is self-evident that what Leggett’s attorney is
trying to do is to get him tried on the rape charges so the
attorney can have another trial jury before which to argue
evidence about Leggett’s alleged insanity. Even if Leggett
were tried on the rape charges and the jury should find
that he was insane at the time of committing the rapes,
such finding would have no bearing on the murder charge:
because the rapes and the murder were different offenses,
committed at different times, and the mental status of
Leggett would be decided by different juries; and there
does not have to be any consistency between verdicts of
different juries. In Brown v. Parker, 217 Ark. 700, 233
S. W. 2d 64, we said:

““The answer to this argument must be that the law

imposes no requirement of consistency upon jurors hear-

ing separate cases which are consolidated for purposes of -

trial. If such separate cases were being tried separately,
by different juries, there would be no assurance of con-
sistency in the verdicts, and no greater assurance of
consistency is insisted upon when one jury tries hoth cases
together.”’

So I earnestly submit that in order to keep our juris-
prudence straight, we should issue the writ of procedendo
in this case and thereby hold that the Constitutional
guaranty of a speedy trial applies to all persons - convicted
' felons awaiting death sentence, as well as any other felon.
We should not embark on a career of engrafting exceptions
onto Constitutional guaranties.

For these reasons I respectfully dissent.
Jomxson, J., joins in this dissent.’




