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May v. NatioNnaL BANK oF FASTERN 7A_RK.
5-1994 : 331 S. 'W. 2d 697

Opinion delivered February 1, 1960.
[Rehearing denied February 29, 1960]

1. COURTS—JURISDICTION OF PERSON.—Appellants’ contention that
the decree was void for lack of jurisdiction over their persons, held
without merit in view cf the constructive service had and the gen-
eral appearance entered by them.

2. BILLS AND NOTES—ATTORNEY FEES FOR COLLECTION, ALLOWANCE OF

" AS USURY.—An agreement in a note, permitted by Act 350 of 1951
for the payment of attorney fees not exceeding 10% of the balance
due on the note, does not constitute usury.

3. CONSPIRACY — DEFRAUDING THROUGH COURT PROCEEDINGS, WEIGHT
AND SUFFICIENCY OF EVIDENCE.—Appellants’ contention that there
was a conspiracy between appellee, bank, and certain guarantors
and debtors of theirs to defraud them, held without merit. ]

4. MORTGAGES-—FORECLOSURE, NECESSARY OR INDISPENSABLE PARTIES.—
Appellants, as debtors in a foreclosure proceeding, contended that
the trial court erred in refusing their motion to make four persons,
who had signed as personal guarantors of the debtors, parties.
HELD: This being simply a suit by the bank upon a note given
by the debtors, the bank had no interest and was not concerned
with the debtors dealings or disagreements with other parties, and
the court properly refused to make them parties.

5. APPEAL AND ERROR—SUPERSEDEAS OR STAY BOND, EFFECT ON FORE-
CLOSURE DECREE.—Debtors following foreclosure decree and sale but
before confirmation of sale filed notice of appeal and supersedeas
bond. HELD: The creditor shall have his relief from the super-
sedeas bond and the debtors shall be entitled to the return of their
property. '

Appeal from Jefferson Chancery Court; Joseph
Morrison, Special Chancellor; affirmed.

Brockman & Brockman, for appellant.

E. J. Butler, for Appellee, National Bank of East-
ern Ark.; James R. Howard, for Appellees, John Col-
lins, et al.

J. SEaBorN HoLt, Associate Justice. This is a fore-
closure suit. We shall refer to appellants as May, and
the appellee, National Bank of Eastern Arkansas, as
Bank.
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Appellee, Bank, filed suit against appellants, W. D.
and Dorothy May, his wife, and others, to foreclose a
chattel mortgage on certain saw mill and planer mill
equipment, which mortgage May and wife had executed
to secure payment of a note in the aggregate amount
of $29,662.36 executed by them on June 23, 1954. This
note of the Mays was a collateral note which was pledged
as additional security along with certain invoices for
lumber milled by May, and the proceeds of a life in-
surance policy. The note also provided that additional
security would be given to the Bank at a later date and
for ‘“‘attorney’s fees as authorized by law if not paid
when due and if placed in attorney’s hand for collec-
tion.”” January 19, 1955, May assigned to Bank a
note in the amount of $29,649.05 of American Radio
and Television, Inc., to take the place of, and to be sub-
stituted for, the invoices (some 15 in number) set out
in the above collateral note of June 23, 1954. The Bank
also held a separate Guarantee Agreement signed by
John Collins, Paul M. Leird, H. G. Galloway and C.
Hamilton Moses, to the effect that these four guarantors
would guarantee the payment of the May note above
to Bank on condition that before any liability should at-
tach to them on said guaranty, that Bank would first
exhaust its security under the chattel mortgage from
May to Bank and all other security that the Bank held
on said note. On September 11, 1958, a default decree
was rendered against May for $19,127.70, on constructive
service. The Mays were residents of Dallas, Texas at
the time.

Thereafter, May filed a motion asking for retrial,
alleging fraud and collusion on the part of Bank and
the four guarantors above and a general denial of any
liability, and asked for $15,000 damages. It appears
that the trial court granted May’s motion and the case
was retried on December 19, 1958 and later, on Feb-
ruary 9, 1959, a decree was entered in favor of the Bank
for the balance of the principal sum due on the note
remaining unpaid, along with six percent (6%) interest
thereon in the total sum of $17,363.82, and if not paid
within ten (10) days from date of the decree, that said
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chattel mortgage be first foreclosed and if the proceeds
therefrom be insufficient to pay the balance due, then
that said American Radio and Television, Inc.; note
above be sold to apply on, or to satisfy, any deficiency,
and that May was entitled to no damages. The rec-
ord shows that sales were had in accordance with the
decree and that there remained a deficiency -left un-
paid on the mortgage note and attorney’s fees of $1,-
616.23 were also allowed. Following this decree the
Mays appealed therefrom to this court and executed
and filed a supersedeas bond in the amount of $22,-
156.18 on March 12, 1959 which the court approved on
May 19, 1959, and ordered the clerk to issue a superse-
deas staying all other proceedings relative to the sale
of chattels and pledged note pending this appeal.

(1)

For reversal, May first contends that ‘‘The decree
of September 11, 1958, and the decree of February 9,
1959, are void for lack of jurisdiction of the defend-
ants.”” - We hold that this contention is clearly untena-
ble for two reasons:. (1) The record in this case shows
that at the first trial, September 11,1958, summons was
served on the Mays by constructive service in the man-
ner provided by our statutes, § 27-354 and § 27-355
Ark. Stats. A warning order was properly issued and
published, an attorney ad litem appointed who properly
wrote separate letters to May and Dorothy May to
their last known address in Dallas, Texas notifying each
of the pending suit against them. His letter to May
was returned but the letter to Dorothy May was not
returned. The court found, and we hold correctly so,
in its decree of September 11, 1958, (the first trial)
that proper constructive service was had on the Mays.
That decree recites: ‘“That the Defendants, W. D.
May, Dorothy May, * * * were served either per-
sonally or constructively for the time and in the man-
ner required by law, and this Court has jurisdiction of
the parties and the subject matter.”” (2) We also hold
that the Mays entered their appearance in the retrial
action when they voluntarily filed their motion for re-
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trial on the issues on October 15, 1958, in which they
interposed their defenses. This motion of the Mays was
granted and a retrial on the merits was had. Certain-
ly we think, in the circumstances, as indicated, that
they entered their appearance for all purposes. The
court so found. The decree of February 9, 1959, on
the retrial, recites: ‘‘That the Defendants, W. D. May,
d/b/a W. D. May Lumber Company, and Dorothy May,
were first.served constructively for the time and in the
manner required by law, and have since entered their
appearance on said Motion to Retry, and this Court
has jurisdiction of them under personal entry of ap-
pearance and the subject matter of this litigation.’’

We find no evidence in this record of any fraud or
collusion between Bank and the four above guarantors.
The court so found: ‘“* * * there was no collu-
sion between the Plaintiff Bank and the American Radio
and Television, Inec., nor with any of its officers, trus-
tees, or directors, to deprive defendant W. D. May of
anything.”’

(2)

May next argues that: ‘‘Plaintiff Bank demanded
attorney’s fees, by reason of the note sued on, in a sum
in excess of 10 percent of the principal sum plus ac-
crued interest, and said demand is void: (1) Because
it is an usuriodus demand; (2) there is no indemnity
agreement expressed in the note sued on.”” We do
not agree. The collateral note here, which May exe-
cuted in favor of the Bank on June 23, 1954, provides
on its face for interest at six percent (6%) and also
contains a provision for ‘“* * * " attorney’s fees as
authorized by law if not paid when due and placed in
the hands of an attorney for collection,’”’. It is undis-
puted that the chancellor allowed an attorney fee of ten
percent (10%) in accordance with the maximum permit-
ted under Act 350 of 1951 (Ark. Stats. § 68-910) which
provides: ‘‘A provision in a promissory note for the
payment of reasonable attorneys’ fees, not to exceed
-ten per cent (10%) of the amount of principal due, plus
accrued interest, for services actually rendered in ac-




592 May v. NaTioNan, BANK oF EASTERN ARK. [231

‘cordance with its terms is enforceable as a contract of
indemnity.”’

The Bank produced evidence that, ‘“As of Novem-
ber 18, 1957, the balance of principal and interest due
the National Bank of Eastern Atrkansas on the W. D.
May note, without compounding interest, as permitted
in the note, from year to year was $17,363.82. Ten per-
cent (10%) of that amount equals $1,736.38 which was
requested as attorney’s fees.”” If, therefore, Act 350 of
1951 is constitutional and enforceable, appellants’ plea
of usury must fall. We held this Act constitutional in
the recent case of Holloway v. Pocahontas Federal Sav-
wngs and Loan Association, 230 Ark. 310, 323 S. W. 2d 204.
We there said : ‘“It is true that for many years such a stip-
nlation in a promissory note (that is, a stipulation that
10% may be added to the face of the note as an attorney
fee) was held to be against public policy and therefore,
unenforceable, Boozer v. Anderson, 42 Ark. 167, Arden
Lbr. Co. v. Henderson, etc., Co., 83 Ark. 240, 103 S. W.
185; but in 1951 the legislature changed the rule by
permitting the parties to a note to agree upon a
reasonable attorney’s fee for the creditor. Ark. Stats.
1947, § 68-910. We have upheld other statutes author-
izing the recovery of attorney’s fees, such as the act
applicable to insurance cases, Ark. Ins. Co. v. McManus,
86 Ark. 115, 110 S. W. 797, and there is even less reason
for saying that the constitution prohibits the legislature
from authorizing the parties to make a voluntary agree-
ment for such a fee.”’

(3)

May next contends: ¢‘There was a conspiracy or col-
lusive agreement carried on among the plaintiff bank,
American Radio and Television, Ine., and Paul M. Leird,
John Collins, H. (. Galloway, and C. Hamilton Moses,
to sell W. D. May’s pledged note, in the sum of $29,-
649.05 1illegally and for an inadequate price.”” We
also hold this contention to be without merit. This note
of $29,649.05, which it is conceded American Radio and
Television, Inc., had given to May in payment of the
above invoices for materials sold by May to it, was, as
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indicated, part of the pledged collateral held by Bank
and which it had a right to sell and did sell to the high-
est bidder at a public sale under the second decree above
of February 9, 1959, and applied the proceeds of said
sale on May’s note to the Bank. All of this was entirely
proper. Without attempting to detail the testimony, it
suffices to say that we find no evidence whatever of a
- conspiracy or collusion between Bank, the four guar-
antors above, the American Radio and Television, Inc.,
or any other party or parties to this suit.

(4)

May’s fourth contention is: ‘It was error to refuse
to grant defendants’ motion to make Paul M. Leird, John
Collins, H. G. Galloway, and C. Hamilton Moses par-
ties to this action to retry.”” The court did not err in
denying May’s request to.make Leird, Collins, Gallo-
way and Moses parties to the action to retry. Simply
stated, this suit was a suit by the Bank against May to
collect on the note which May had given the Bank.
When the note became due and May failed to pay, ob-
viously the Bank was entitled to foreclose the chattel
mortgage on May’s property, sell the property secured
thereby and any other pledged security that might be
necessary to discharge the obligation. The Bank was
not concerned with May’s dealings or disagreements with
other parties over questions completely foreign to the
issues in the Bank’s foreclosure suit against May. Ob-
viously then these four individuals were not necessary
parties and should not have been made parties.

We have not overlooked other contentions made by
appellants, but after careful consideration, we find all
to be without merit,

In conclusion we point out that following the sec-
ond decree of February 9, 1959, and before confirma-
tion thereof, May appealed to this court and on March
12, 1959, executed a supersedeas bond in the amount of
$22,156.18 and all proceedings were stayed pending de-
cision on the appeal here. We hold, therefore, that the
Bank is entitled to, and should have its relief out of




the supersedeas bond, and when so relieved, by receiv-
ing the amount due it on the May note, then May’s saw
+ mill, equipment and all other collateral held by the
Bank in security of his note, including said American
Radio and Television, Inc., note in the amount of $29,-
649.05, we order returned to him.

Accordingly, the decree is affirmed, the cause is re-
manded and the trial court reinvested with jurisdiction
for further proceedings consistent with this opinion.

JorNsoN, J., dissents.




