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Skaces v. FLURRY.
5-2024 330 S. W. 2d 713
Opinion delivered January 11, 1960.

BROKERS — CONTRACTS, WEIGHT AND SUFFICIENCY OF EVIDENCE AS TO
TERMS OF.—Jury’s finding that appellee was to receive his commis-
sion upon tender of earnest money and that appellee fulfilled his
obligation under the contract, held substantiated by the evidence.

Appeal from Boone Circuit Court; Woody Murray,
Judge ; affirmed.

Vairgil D. Willis, for appellant.
Robert W..Cummins, for appellee.

CarvEtoN Harris, Chief Justice. This is an appeal
from a judgment entered by the Boone County Circuit
- Court in favor of Ira F. Flurry, appellee, against the
"appellant, A. I. Skaggs. The judgment was in the
amount of $300, representing a commission claimed by
Flurry for the sale of certain property in Boone County,
for which appellee had instituted his complaint.! From
such judgment comes this appeal. For reversal, appel-
lant argues:

1 Appellee joined in his complaint two causes of action, one for a
commission amounting to $250, and the other, $375. Appellant admitted
the $250 item, and tendered it below. The jury’s verdict was based on the
commission sought for $375.
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‘“That under the undlsputed testimony appellee did
not earn half the commission for the sale of the Brown
property to Nelson, because he did not procure a meet-
ing of the minds of the seller and buyer that could be
reduced to writing and did not procure a down payment,’’
and the trial court erred in overruling appellant’s mo-
tion for a directed verdict.

Flurry was employed as a real estate salesman by
Skaggs, under an oral agreement, the provisions of
which are in d1spute Appellee’s version of the agree-
ment was that he would handle a transaction with a
prospective customer until such time as the customer
tendered the payment of earnest money; that thereafter,
appellant would take over and complete the transac-
tion. Appellant’s version of the contract was that
Flurry and the customer were to reach an agreement
on all terms of the sale, including the price to be paid,
before he (Skaggs) Would take over. Appellant testi-
fied that this was his understanding ‘‘so far as I was
concerned. . I don’t know how he understood.’”” It was
agreed that compensation was to be one-half of five per
cent of the selling price of the property. Actually, with
this exception, neither party was too definite or emphat-
ic in relating the terms of the contract.

The record reflects that Skaggs introduced Flurry
to. Herbert Nelson, and requested that Nelson be shown
some property which was listed with Skaggs. Flurry
took Nelson out to the property, known as the Brown
farm, in February, 1957. The two looked at the barns,
well,- pump, sprmgs, and other features of the property,
and discussed price and terms, but no sale was made.
Around the middle of July, Nelson returned and appel-
lee again showed him the Brown property. On Au-
gust 28th, Nelson wrote Skaggs from his home in Iowa,
offering $12 000 for the place, and sending his check
for $500 as earnest money. This offer was not accept-
ed by the owner of the farm, and Skaggs notified Nel-
son of that fact. In September Nelson returned to Har-
rison, and signed an agreement for the purchase of the
farm with Skaggs. Appellee therefore contended that
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~ he was entitled to his-commission; while appellant, un- . ..
der his version of the agreement, contended that Flurry
had not proceeded far enough with the transaction. In
fact, Skaggs testified that Flurry was not employed
by him ‘‘from about July on.”” However, appellant ad-
mitted that Flurry’s license remained in the office, and
the latter would come by occasionally. Flurry contend-
ed that he worked for Skaggs until the end of Septem-
ber, and testified that on the day the $500 check was
received in the office, he (Flurry) asked Skaggs to let
him take the purchase agreement to the property own-
er, Brown, get it signed, and place the papers in the
mail. He testified Skaggs replied ‘“* * * that he
was oveérseeing some work over there and he said no
need for both of us to drive over there, he said I am
going right by his house, and he said one of us should
be around in case some customers come in and he said
if you will stay around I will get the thing signed.”
Whether Flurry was still an employee of Skaggs, is not,
in itself, determinative of the outcome of the litigation,
though this being in dispute, was, of course, a jury
question.

There were really only two issues to be resolved,
which were properly presented to the jury by the court
in its instructions. First, what were the terms of the
oral contract between the parties, and second, did ap-
pellee’s action constitute performance on his part, and
entitle him to a commission on the sale of the property.
According to the undisputed evidence, there was no in-
tervening act on the part of Skaggs between the time of
the last showing of the property (in July) by Flurry,
and the subsequent receipt of the check for $500. At
any rate, there was sufficient evidence to support a ver-
dict if the jury accepted appellee’s version of-the terms- -
of the agreement. -'Appellant treats the negotiations
with Nelson as separate transactions, pointing out that
the seller- would not accept Nelson’s offer of $12,000,?
but we do not agree with this interpretation, for under
. appellee’s version, his duty under the contract was met

2 The property sold for $15,000.




when the check for earnest money
jury so found.

Affirmed.

was received. The




