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BrowN v. STATE.

4957 L B 329 8. W. 2d 521

Op1n1on delivered December 14, 1959.

- HOMICIDE—MANSLAUGHTER, WEIGHT AND SUFFICIENCY OF EVIDENCE.

— Proof held sufficient to sustain conviction for manslaughter. -

HOMICIDE—EVIDENCE, THREATS MADE BY DECEDENT TOWARD A THIRD
PERSON.—Testimony tending to show only that deceased had made
threats toward witness, and not toward accused as contended held
properly refused.

CRIMINAL LAW—ARGUMENT AND CONDUCT OF JUDGE, EFFECT OF FAIL-
URE TO MAKE OBJECTION T0.—Alleged error of trial judge in making
remark before jury held not reviewable because of appellant’s fail-
ure to make objection thereto.

CRIMINAL LAW—JURY’S ACCESS OR READING OF NEWSPAPER ARTICLES,
NECESSITY OF SHOWING BIAS OF PREJUDICE. — Alleged error because
of remark of trial judge printed in newspaper held without merit
since it was not shown that any bias or prejudice resulted, or that
the jurors read the article; nor was objection made.

CRIMINAL LAW — CROSS-EXAMINATION OF ACCUSED, IMPEACHING
CREDIBILITY OF BY PRIOR INCONSISTENT STATEMENTS.—Cross-exami-
nation of accused by prosecuting attorney with respect to incon-
sistent statements made in the prosecuting attorney’s office the
day after the shooting and transcribed by his secretary, held prop-
er, although the whole statement was not introduced into evidence,
since such statement did not amount to a confession. :
CRIMINAL LAW — DISCOVERY, FURNISHING ACCUSED COPY OF STATE-
MENT MADE TO PROSECUTOR.—Although there seems to be no sound
reason for refusing to give a defendant a copy of any statement
made by him, and although better practice would seem to require
the furnishing of such a statement——or confession, there is no law
that requires the State to divulge every detail of its case.
HOMICIDE — MATTERS IN JUSTIFICATION OF, INSTRUCTION ON PRE-
SUMPTION AND BURDEN OF PROOF. — Alleged error of trial court in
giving instruction [copied from Ark. Stats.-§ 41-2248] with respect

“to the burden of proving matters-in-justification of the killing ,held .

without merit in ‘view of other instruction given with respect to
the “presumption of innocence” in his favor.

HOMICIDE — INSTRUCTION ON ACTS CONSTITUTING, WEIGHT AND SUF-
FICIENCY OF EVIDENCE TO SUPPORT —Trial court instructed jury that
though they believed the first shot was fired in necessary self-
defense, they could still find accused guilty of murder if the second
or third shot was not fired in necessary self-defense, HELD : Under

. the conflicting evidence in the record, the appellant’s contention

. that the instruction was not supported by the proof is without mevit.

CRIMINAL LAW — IMPEACHMENT AND CREDIBILITY OF WITNESSES, |
PROVINCE OF JURY. —The members of a July are not required to be-
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lieve the testimony of any witness—it is within their provinece. to
" ‘aecept all of his testimony-—reject all of his testimony—or accept
part and reject part.

10. CRIMINAL LAW—INSTRUCTIONS, NECESSITY OF OBJECTIONS OR EXCEP-

- TIONS To.—Appellant, for his alleged error, points out that though
nothing was said in the first part of the instruction about the third
shot being fired in self defense, the jury was told that if the third
shot contributed to the death of deceased, appellant would be guilty
of some degree of homicide. HELD: The contention is without
merit—no specific objection having been made to the-trial court
upon the particular point.

Appeal from Pulask1 Circuit Court, First D1v1s1on,
William K. Kirby, Judge; affirmed.

Robinson, Sullivan & Rosteck,»for appellant.

Bruce Bemmett, Atty. General by Amcil M. Reed,
Asst. Atty. General, for appellee.

CarveroN Harris, Chief Justice. Appellant, Willie
(Bob) Brown, was charged with First Degree Murder,
and on trial was convicted of Voluntary Manslaughter
and . his punishment fixed at five years imprisonment
in the State Penitentiary. From the judgment comes
this appeal.

Numerous alleged errors are cited in the Motion
for New Trial, the first several questioning the suffi-
ciency of the evidence. The proof on the part of the
State reflected that appellant and Elmer Isaacs were
members of the Klks Club, located at 91414 Gaines Street,
and were present there on Saturday night, June 21st.
Isaacs was employed at the Elks Club and was in charge
of the bar and gambling activities. Brown had reported
a shortage from the tables, and testified that Isaacs
called him ‘‘watch-dog’’, and ‘‘every time I would go
past him, he would wheel around like this (indicating)
so that I could see that pistol.”” George King, who was
also at the club, stated that between two and three a.m.
(Sunday morning), Isaacs told him to stay away from
Bob Brown — that he was going to kill Brown and didn’t
want to shoot King accidentally. The witness testi-

-fied that he told Brown about this conversation, and
asked the latter to leave. Around 7 a.m., King went
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downstairs from the building, and saw Brown sitting in
his car. He testified that appellant. called to him, and
he .went over, and the two engaged in conversation.
When they heard Isaacs coming down the stairs, Brown
got out of the car and started around it. -The witness
stated that Brown called Isaacs and said, ‘‘I want to
talk to you’’, then ‘‘don’t come out of your pocket’’,
and further testified that Brown fired three shots in
quick succession. Other testimony indicated that there
was a pause after the first shot, but that the last two
were fired in quick succession. Both King and Bud
Davis (who was walking down the stairs with Isaacs)
testified that they did not see a gun in Isaacs’ hand
when Brown commenced shooting. From Davis’ testi-
mony: :

““A. Well, he was standing up there at the curb when
I saw him and he walked up and called Mr. Tke and
told him not go to his pocket and I just thought they
was playing and when I saw anything he shot him and
he kind of staggered, and after he came to the door -
and kind of straightened up, Bob. shot h1m a couple ‘
more times.

Q. You heard him say, ‘Don’t go for your gun’?
A. Yes, sir. '

Q. Did Ike have his gun out coming downstairs?

‘A. No, sir.
Q. Did you know he had a gun?
A. Nojsir. -~ - P C e

Q. Did you see it in his hand coming down the

A. No, sir.
Q. When did you see it?

_ A. When he straightened up to come back to the
door.”’ '

All three shots’ strﬁck Isaacs, and Dr. H. A. Dishongh,
county coroner, testified that any one of the three could
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have been a fatal wound A pistol was found under
-Tsaacs” body, but was on safety.- ‘The proof thus clear--
ly reflects that Brown was armed in advance, had been
told several- hours earlier that Isaacs had threatened
him (Brown), but instead of leaving or trying to avoid
an encounter, was apparently waiting in his car for
Isaacs to leave the club. ‘The jury could certainly have
found that Brown was in no danger of losing his life,
or of receiving great bodily harm; that he was the ag-
gressor, and opened fire without any legal justifica-
tion.! The proof was adequate to justify a conviction
for manslaughter, and in fact, might well have justified
a conviction for a higher degree of homicide.

By assignment No. 9, appellant argues that the
court erred in refusing to allow Buford Husband to tes-
tify relative to threats made by the deceased toward
appellant. A record was made in Chambers, which re-
flects only threats made toward Husband, rather than
threats toward appellant. The testimony was proper-
ly refused. -

By assignment No. 10, appellant argues that the
Court erred in making a remark in open court, which
was printed in the Arkansas Gazette, on Tuesday, Feb—
ruary 17, 1957, as follows:

“When all of Sullivan’s cross-examination ques-
tions to King produced only more details about the
threat, Judge Kirby asked Sullivan if King were his
witness. Kirby remarked that Sullivan had not chal-
lenged any of King’s testimony on cross-examination.’’
The assignment of error pointed out that the jury had
ample opportunity to read the article containing this
statement. As noted by the Attorney General, it is not
clear whether this ass'ignment of error deals with the
‘remark made by the court in the presence of the jury,
or whether the assignment relates to the newspaper arti-
cle which could have been read by the jury. As regards
the former, the record reflects that near the end of the
cross-examination, after several questions by appel-
lant’s counsel, the court said:

‘1 Brown claimed self defense, but this iné,dé a question for the jury.
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“The Court: Let him answer the questions. Is
this your witness?

Mr, Sullivan: No, I am cross-examining him.

The Court: You haven’t been cross-examining
him.”’ :

No objection was made to the remark, and accordingly,
the alleged error cannot be considered by this Court.
See Roach v. State, 222 Ark. 738, 262 S. W. 2d 647.
Turning now to the newspaper article, it might first be
stated that no such remark (as was attributed to it .
by the story) appears to have been made by the court;
at any rate, it is not shown that.the article in ques-
tion- was objected to, or even mentioned, during the
trial. Furthermore, there is nothing in the transeript
which indicates that any juror read the article. Of
course, it is necessary that appellant show not only that
members of the jury read the item, but that they were
prejudiced thereby. The record also reflects that upon
recessing February 16th, the court admonished the jury
not to read any newspaper articles about the case. No
objection having been made, and no prejudice having
been shown, it follows that this assignment is without
merit. :

It is argued that the court erred in “‘permitting the
State to offer parts of a statement or confession made
by the defendant into evidence and in refusing de-
fendant’s request for a copy of such purported state-
ment or confession.”” According to Brown, he -was
taken from the jail to the prosecuting attorney’s office
the day after the shooting occurred, and required to
make a statement. ‘‘There was so many people up
there — I thought it was a bunch of TV men and radio
men and reporters and those two officers and I don’t
know who all — Deputy Sheriff Bussey.”’ Appellant’s
argument indicates that he considered the statement as
being in the nature of a confession. The statement °
was not a confession, was not signed, was not consid-
ered by the State as a confession, and was never of-
fered in evidence by the prosecuting attorney. During
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cross-examination, the prosecuting attorney, for the pur-
pose of impeaching appellant’s testimony, interrogated
Brown as to some answers which had been given under
questioning in the statement taken the day after the
shooting, and which had been transcribed by a stenog-
rapher. The purpose was to show the inconsistencies
between appellant’s testimony before the jury and his
statement .made in the prosecuting attorney’s office.
Counsel’s objections were overruled by the court. Prior
to commencing the trial, appellant’s counsel requested a
copy of the statement, and during the examination, they
again made the request. The request was disallowed
by the court. Appellant argues that in permitting the
prosecuting attorney to read excerpts from the state-
ment, the State was enabled to present to the jury such
portions as favored the prosecution, without letting
them hear the portions that favored the defense; that
the jury should have been allowed to see, or hear, the
entire statement read. In Black v. State, 215 Ark. 618,
222 S. W. 2d 816 (’49), the appellant objected to the
use, by the deputy prosecuting attorney, of notes trans-
cribed by a stenographer relating to what the accused
had said at the police station after arrest. This Court
said:

““Objection was made and overruled to the use of
these notes. Had a confession been shown, it would
have been improper to introduce any part thereof with-

out introducing the whole statement; however, the dep-
uty prosecuting attorney in his examination of appel-
lant offered to submit the tranmscription to appellant’s
attorney, which offer was declined. The principal
use of the transcription was to ask appellant if he had
made certain statements disclosed by the transecription,
some of which he admitted, while others were denied.
The testimony on the part of the state was to the ef-
fect that appellant had made at the police station cer-
tain statements which he denied having made while tes-
tifying as a witness at the trial. We think this cross-
examination was entirely proper and permissible.”’
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In Hamm v. State, 214 Ark. 171, 214 S. W. 2d 917,
the same contention was made, and in affirming ap-
pellant’s conviction for rape, this Court said:

¢ Appellant was questioned by the Prosecuting At-
torney after his arrest, and his answers were taken
down by the Prosecuiing Attorney’s stenographer. These
statements were not in the nature of a confession. On
the contrary, they were a denial of guilt. But appel-
lant as a witness undertook to account for his where-
abouts on the night of the crime, and partlcularly as
to the time when he returned home that night. The
stenographer was called to read he1 notes in contradic-
tion of the testimony given by appellant at the trial.
It is permissible always to impeach the testimony of a
witness by showing that he had previously made state-
ments in conflict with his testimony.”’

It appears therefore, that there was no error in
permitting the State to show these prior inconsistent
statements. In addition, the prosecuting attorney of-
fered to allow the appellant’s attorney to examine the
statement while he read from it, and the court suggest-
ed that counsel ‘‘go over there and read it with him.”’
We certainly see no sound reason for refusing to give
a defendant a copy of any statement made by him, and
are rather of the opinion that the better practice would
be to furnish a defendant with a copy of a statement
— or confession — made by him. However, we know
of no law that requires the State to divulge every detail
of its case. Be that as it may, in the case before us, .
we find no prejudice to appellant’s rights because of ‘
the court’s ruling. '~

It is argued that the court erred in giving State’s
Requested Instruction No. 8, which reads as follows:

““The killing being proved, the burden of proving
circumstances of mitigation that justify or excuse the
homicide shall devolve on the accused, unless by proof
on the part of the prosecution it is sufficiently manifest
that the offense amounted only to manslaughter, or that

the accused was JuStlfled or excused in committing the
homicide.’’ :
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Appellant contends this instruction is misleading, in that
the jury could feel that if there was a reasonable doubt
of the guilt of Brown on the murder charge, they could
still conviet him of manslaughter. The instruction is
copied from the statute (Ark. Stats. § 41-2246). In
Tignor .v. State, 76 Ark, 489, 89 S. W. 96, this Court
said :

‘‘ Again, the court gave section 1765 of Kirby’s Di-
gest, to the effect that, the killing being proved, the
burden of proving circumstances that justify or excuse
the homicide devolves upon the accused, ete. Now, this
instruction is taken from the statute, and is the law, but
it should have been accompanied with an instruction
that on the whole case the guilt of the defendant must
be proved beyond a reasonable doubt, so that the jury
might understand that, though the burden of proving
acts of mitigation may devolve on the accused, it is suf-
ficient for him to show facts which raise in the minds
of the jury a reasonable doubt as to his guilt. But, so
far as the record here shows, the court did not refer
to the question of reasonable doubt in any portion of
his charge. The only reference to that question found
in the record is in an instruction asked by defendant
which was refused, and properly so, because it did not
state the law correctly.’’

In Hogue v. State, 194 Ark. 1089, 110 S. W. 24 11, the
identical instruction was given. In an opinion written
by the late Justice Frank Smith, we said:

“It is argued that this instruction placed upon the
defendant the burden of proving his innocence, inasmuch
as he admitted the killing. Such, however, is not the
effect of the instruction when read in connection with
instruction No. 11, given by the court, reading as fol-
lows: ‘Under the law the defendant is presumed to be
innocent. This presumption is evidence in his behalf
and protects him from a conviction at your hands until
his guilt is established to your satisfaction beyond a rea-
sonable doubt.’ »’

In the instant case, the jury was instructed that appel-
lant started out in the trial with the presumption of in-
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nocence in his favor, and that ‘such presumption “‘fol-
lows him throughout the trial’’, and until they were con-
vinced of his gmlt beyond a. reasonable doubt.

It is contended that the court committed error in
giving State’s Instruction No. 10 as amended. As given,
the instruction read as follows:

' “Although you may believe that the defendant fired
the first shot in necessary self-defense, still, if you be-
lieve that the second shot was fired at a time when it
was not necessary to further defend himself, then the
defendant would be guilty of murder in the first degree,
or murder in the second degree, or manslaughter, pro-
vided you believe that the second or third shot contrib-
uted in any manner to the death of deceased.”

Appellant asserts that the proof did not support that

part of the instruction dealmg with the second and
th1rd shots, for all the evidence in the record shows that
Isaacs had his pistol in his hand at the time the last
two shots were fired. Appellant also points out that
though nothing was said in the first part of the instruc-
tion about the third shot being fired in self defense, the
jury was told that if the third shot contributed to the
death of deceased, appellant would be guﬂty of some
degree of 110rn101de ‘While the instruction is somewhat
awk“ ardly worded, and probably should have referred
to ‘‘subsequent’’ -shots rather than ‘‘second”’ .and
“‘third’’, we do not agree that this instruction was pre-
judicial. The proof was conflicting, even the State’s
witnesses disagreeing as to the manner in which the
shots were fired. According to one witness, they were
fired in quick succession; according to another, there
was a short pause after the first shot. Proof was of-
fered to the effect that Isaacs was perceptibly staggered
after the first shot, and it was a question for the jury
whether the subsequent shots were necessary. Likewise,
the gun was found under the body with the safety un-
released. We here point out that the credibility of a
witness is a matter to be determined solely by the jury.
The members of a jury are not required to believe the
testimony of any witness — it is within their province
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to accept all-of his testimony — reject-all-of his testi-
mony — or accept part and reject part — and though
the witness Davis testified that deceased had the gun
in his hand at the time of the firing of the second and
third shots, the jury was not bound to accept such tes-
timony at face value. Of course, since the testimony re-
flected  that any of the shots could have proved fatal
the jury might well have resolved the issue on the basis
of the first shot. Nor do we find merit in the last
part of the objection. Juries are composed of intel-
ligent people, and we cannot conceive that this jury
was under the impression that appellant must be found
guilty of some degree of homicide if the third shot
contributed in any manner to the death of the deceased,
even though it was fired in self defense. The omission
of the ‘‘third shot’’ in the first part of the instruec-
tion was evidently an oversight, which would have been
corrected if called to the court’s attention. No specific
objection was made upon this particular point, the ob-
jection relating only to the instruction including any
reference to shots fired after the first.

Other alleged errors are set oit in the Motion for
New Trial, including the giving of certain instructions
requested by the State, and the failure to give various
instructions requested by the defendant. We have ex-
amined each alleged error in the Motion for New Trial,
and find appellant’s contentions to be without merit. -

No reversible error appearing, the judgment is af-
firmed. '

Rosixsow, J., not participating.




