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1. ADVERSE POSSESSION—INTENT OF DISSEISOR, MANNER OF ARRIVING AT.
—In arriving at the intent of the disseisor it is better to weigh the
reasonable import of his conduct in the years preceeding the liti-
gation rather than rely on one remark made under the stress of
cross examination that he intended to hold only to the true line.

2. ADVERSE POSSESSION—TRANSFER OF TITLE TO PROPERTY HELD BY DIS-
SEISOR BUT NOT DESCRIBED IN DEED.—Although the disputed prop-
erty was not described in the deeds, all of appellants’ predecessor’s
in title had exercised dominion over it and did in fact transfer pos-
session to each succeeding grantee. HELD: The title to the dis-
puted strip passed with the deed.-

8. BOUNDARIES — AGREEMENTS, EFFECT ON B.F.P. WITHOUT NOTICE. —
Although an agreement was made with respect to a boundary which
had been acquired by adverse possession no action was taken with
respect to the fence, and appellants purchased without either actual
or constructive notice thereof and upon the assurance of real estate

" agent that the fence was the boundary. HELD: The appellants
were not prejudiced by the agreement.

4., BOUNDARIES—PRINCIPAL AND AGENT, AUTHORITY OF AGENT TO POINT
0UT.—An agent has the authority o point out to a prospective pur-
chaser what he reasonably believes to be the boundary of the prin-

' cipal’s property.

5. DEEDS — CONVEYANCE OF PROPERTY NOT DESCRIBED, INTENT OF
GRANTOR. — Although appellants’ grantor testified that he did not
intend to transfer the 0.68 acres involved in the dispute and not
described in the deed, it was shown that the possession thereof had

. been transferred to each succeeding grantee prior thereto, that
the grantor’s agent had pointed out the strip as going with the
property, and that the improvements ostensibly sold with the prop-
erty lay partly on and partly off the disputed strip. HELD: When
things other than the grantor’s testimony is taken into considera-
tion, it is evident that he intended to transfer the disputed strip of
land to appellants.

Appeal from Pulaski Chancery Court, First Divi-
sion; Murray O. Reed, Chancellor; reversed

Holt, Park & Holt, for appellant.

Quinn Glover and Wayne Foster, for appellee.

Jmt Jomnson, Associate Justice. This is an ad-
verse possession case concerning .68 acre located in the
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SW14 of the NW14 of Section' Twenty-Five (25), Town-
ship One (1) North, Range Thirteen (13) West in Pu-
laski County, Arkansas. In 1922 Bert M. Marsh, a wit-
ness for the appellant, bought the W14 of the W14 of
‘the SE¥4 of the same section. In 1922 Mr. Marsh had a
surveyor run a dividing line between the SE¥4 of the
SW14 of this NW14 and the surveyor ran a line which,
according to more recent surveys, encroached westwardly
into, the SWY4 of the NW74 along most of its length.
Mr. Marsh then built a fence more or less on this line
and the fence has remained there to the present time.
The fence encroaches onto the SW14 of the NW4 for
a distance of about 45 feet, varying down to a distance
of about 12 feet on the south end and merges, with the
more recent surveys, on the north end. Mr. Marsh, or
his family, remained in possession up to the fence from
1922 to 1945. From 1945 until 1949 the land involved
was transferred to several owners, all of whom occu-
pied up to the fence and treated the land as their own. "

On July 14, 1949, the land was sold to William F.
Thompson who entered into possession up to the fence
also. In January 1953, Mr. Thompson and some adja-
~ cent property owners had a survey made running North
and South betwéen the SW14 of the NW14 and the SE4
of the NW14 of Section 25, and entered into a property
agreement whereby they agreed to accept the new survey
as the correct property line, notwithstanding the exist-
ence of any fences located elsewhere. After the agree-
ment was made, Thompson did not move the fence
bounding the west side of his property and remained in
possession up to the fence. The appellants bought the
property from Thompson on March 17, 1957, at which
time the property line agreement was not of record.

The deed from Thompson to appellants conveyed
only the Wl/g of the W14 of the SE1, of the NW14 of
Section 25. Thompson was in California at the’tirne he
sold ‘the land to the appellants and the real estate agent
pomted out the fence as being the west line of the prop-
erty. There is a barn situated partly on this disputed
strip which belonged to Thompson and the sewage lat-
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erals from his septic tank ended on the strip. Appel-
-lants brought this suit to quiet title in themselves to the
strip. involved. The Chancellor quieted title in the ap-
pellee and ordered appellants to remove the barn and
sewage laterals to the extent they encroached on the .68
acre. :

For reversal the appellants rely on: 1. their ad-
verse possession; 2. the intention to hold adversely by
their predecessors in possession; 3. the description of
the property in the deed; and 4. the property line
‘agreement being void. ‘ .

Mr. Marsh made some statements on cross exami-
nation to the effect he only intended to claim to the true
line. Appellee claims this keeps Mr. Marsh from claim-
ing adversely under our cases holding if the intent of the
disseisor is merely to hold to the true line, no adverse
possession can arise. Ogle v. Hodge, 217 Ark. 913, 234
S. W. 2d 24; Carter v. Roberson, 214 Ark. 750, 217 S. W,
846; Wilson v. Hunter, 59 Ark. 626, 28 S. W. 419. In
the case of Rye v. Baumann, 231 Ark. 278, 329 S. W. 2d
161, this Court had this question before it and it was there
said: ' ' '

“In arriving at the intent of the disseisor we think
it is better to weigh the reasonable import of his conduct
in the years preceding the litigation rather than rely on
one remark made during the stress of cross examination
(which is elsewhere refuted).’’

Mr. Marsh was in possession and exercised dominion over
the land involved for over twenty years and therefore
obtained title to it by adverse possession under Ark.
Stats. § 37-101.

Kach deed that passed in appellants’ chain of title
did not contain a description of the .68 acre, so.it might
be argued that if Marsh obtained title, then the title re-
mained in him on his failure to include the .68 acre in
his deed, but, in St. Louis S. W. Railway Co. v. Mulkey,
100 Ark. 71, 139 S. W. 643, Ann. Cas. 1913 C, 1339, this
Court said:




ARK.] Rixprixis v. Corrmax, TRUSTEE. 425

““While it is true that the land described in the deed
to her doés not include the strip in controversy, still her
grantors, whose adverse possession had probably already
ripened into title, intended it should, and thought it did,
and at the time of the conveyance transferred to her the
possession of it in faet, intending that she should have
all the land within the enclosure.”’

All the predecessors in appelants’ chain of title ap-
pear to have been in possession and exercised dominion
over the land and did in fact transfer possession of it
to each succeeding grantee. This places the legal title
in Thompson, whose deposition states he knew where
the new survey line was and did not intend to transfer
the .68 acre to appellants. The question remains as to
the effect of the property agreement entered into by
Thompson and the apparent intention of Thompson not
to include the .68 acre in his conveyance to appellants.
As previously stated, Thompson entered into this agree-
ment in January 1953. The agreement was made but no
action was ever taken under it and it was not put of
record until after this litigation arose and, therefore, ap-
pellants not having knowledge otherwise of the agree-
ment are not prejudiced by it.2

As previously stated, a real estate agent sold the
land for Thompson and appellant testified the agent
pointed out the old fence row as the west line of the
property. An agent has the authority to point out to a
prospective purchaser what he reasonably believes to be
the boundary. Restatement on Agency 2d, § 63.

In deciding whether Thompson intended to transfer
the property involved to appellants, we think there are
things other than Thompson’s testimony to be taken
into consideration in this case.  For instance, it seems
unreasonable that Thompson would intend to transfer

1 Ark. Stats. § 16-115: “No deed, bond, or instrument of writing,
for the conveyance of real estate, or by which the title thereto may be
affected in law or equity, hereafter made or executed, shall be good or
valid against a subsequent purchaser of such real estate for a valuable
consideration, without actual notice thereof .". . unless such . . . instru-
ment . . . shall be filed for record in the office of the clerk ... of the
county where such real estate may be situated.”




part of the barn or only the major portion of the sewage
laterals. Thompson also allowed appellants to go into
possession and remain without disturbance for over a
year. From the foregoing, we conclude that Thompson
intended to, and did transfer the land involved to ap-
pellants. :

The decree is therefore reversed and remanded for
further proceedings consistent with this opinion.




