ARK.] LEGGETT v. STATE. 7

. . LEGGETT v. STATE.
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‘ Op1n10n dehvered October 19 1959.
[Rehearmg denied November 16, 19597

CRIMINAL LAW—DISCHARGE OF ACCUSED FOR DELAY IN PROSECUTION,

EFFECT OF DEATH SENTENCE ON RIGHT TO.—The provisions of Ark.

- Stats, §§ 43-1708—48-1709, with respect to discharge of an accused

- for failure to prosecute within the time required, held inappli-

‘ cable to’ rape charges pendmg agalnst one convicted and sen-
tenced to death for murde1

Appeal from Pulaskl Circuit Court Flrst D1V1s1on,
‘ ‘Wzllw,m J. K’Lrby, J udge affirmed.

- Kenneth. Coffelt for appellant.

 Bruce Bennett Atty General by Thorp Thomas,
" Asst. Atty' Genelal for appellee.

J. SEABORN - HOL’I‘, Associate Justice. -A,ppellant,
Emmett Barl Leggett, was on January 25, 1956, charged
by information with the crime -of first degree -murder,
-and on-the same day he was also charged by separate
informations with the crimes of raping two different
“girls. On June'4, 1956, he was-tried on the first degree
‘murder charge and the jury returned ‘a verdict of
guilty of first degree  murder as charged. The trial
court thereupon sentenced Leggett to death in the elec-
tric chair and this court affirmed the judgment Febru-
ary 18, 1957, Leggett v. State, 227 Ark. 393; 299 S. W.
2d 59. Thereafter on December 3, 1957, Lewgett pur-
_ suant to the provisions of the Umfuuu PUDL-COHVICLLGD

Procedure Aect (Ark. Stats. 1947 Anno. Sec. 43-3101),
filed in the circuit court a petition for a new trial, as-
serting that at the first trial he had been denied cer-
tain constitutional rights. The circuit court denied his
petition and on appeal to this court, we affirmed the
action of the trial court, Leggett v. State, 228 Ark. 977,
311 S. W. 2d 521. The next action taken by Leggett
was the filing of a petition for a writ of ‘mandamus in
" the Jefferson Circuit Court on August 19, 1958. The
substance of this petition was appellant’s allegation that
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the Superintendent of the State Penitentiary had acted
arbitrarily and had abused his discretion in refusing to
call a jury to inquire of Leggett’s sanity at that time.
At the hearing on August 21, 1958, Leggett offered no
testimony and the court denied his petition and on
March 9, 1959, this court affirmed the action of the lower
court, Leggett v. State, 230 Ark. 183, 321 S. W. 2d 764.

During every step in all of the above proceedings,
Leggett was, and is now, represented by able counsel.

By proclamation by the Governor of Arkansas,
Leggett was scheduled to die in the electric chair on
July 24, 1959. On July 14, 1959, Leggett filed a motion
in the Pulaski Circuit Court in which he prayed for
the dismissal of the two rape charges against him on
the ground that ‘‘there has been more than two regu-
lar full terms of this court passed since he was charged
in these cases, and committed to prison. Therefore, un-
der the provisions of Section 43-1708 Ark. Stats. he can-
not now be brought to -trial, and the charges are a nul-
lity and cannot be enforced, and he is entitled to now
have sald cases dismissed under the provisions of said
statute. There has been no delay in a trial on these
charges occasioned by the defendant, and the prisoner
himself.”” The trial court denied and dismissed this
motion and the present appeal followed.

For reversal appellant relies on the following point:
““The trial court erred in his refusal to sustain the
motions, and to dismiss the charges, under the provi-
sions of Sec. 43-1708, Ark. Stats., and under the ad-
mitted and uncontradicted facts and proof in the rec-
ord.” '

So specifically the question for our decision is
whether Leggett is entitled to be discharged on the two
rape charges under Sections 43-1708, Ark. Stats. 1947
(Sec. 3132, C. & M. Digest) which is as follows: Sec. 43-
1708 — ¢‘If any person indicted for any offense, and com-
mitted to prison, shall not be brought to trial before the
end of the second term of the court having jurisdiction of
the offense, which shall be held after the finding of such
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indictment, he shall be discharged so far as relates to the
offense for which he was committed, unless the delay shall
happen on the application of the prisoner.”’

Appellant insists that on authority of Fulion v.
State, 178 Ark. 841, 12 S. W. 2d 777, construing Ark.
Stats. Sec. 43-1708, quoted above, he should be discharged
on the informations charging him with rape. It is true
that in the Iulton case this Court held the statute in
question applies to a conviet serving a term in the peni-
tentiary, but there is a vast difference in the situation
of the defendant as it existed in that case and the situa-
tion of the defendant in the case at bar. Fulton was
charged with separate robberies in six different indict-
ments. He was tried and convicted on three of the in-
dictments. After the lapse of two terms of court he filed
a motion asking for dismissal of the indictments- on
which he had not been tried. If the untried cases had
not been.dismissed, he could have been tried on such
charges after having served the sentences on which he
was committed. In the case at bar, if the judgment of
the court is carried out, the rape indictments will be
abated.

It will be noticed that the statute (Sec. 43-1708)
provides that the defendant ‘‘shall be discharged so far
as relates to the offense for which he was committed

V7 True, in the Fulton case the language of the

statute was construed as applying to offenses for which"

the defendant had nof been committed, but we do not
believe the construction of the statute should be broad-
ened to include defendants who have been sentenced to
death. In the case at bar the defendant has been con-
victed and sentenced to death for murder; he has not
been committed on the rape charges, and the statute is
therefore inapplicable.

Finding no error, the judgment is affirmed.

Jornsox, J., dissents.




