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Opinion delivered July 4, 1932.

1. TAXATION—LEGISLATIVE AUTHORITY.—The exercise of the taxing
power is a sovereign attribute, and the mode of ascertainment of
the tax is a matter of legislative discretion within constitutional
limits.

2. TAXATION—BACK TAX STATUTE—UNDERVALUATION.—The back tax
statute (Crawford & Moses’ Digest, § 10,204) gives the State the
right to recover back taxes where there has been gross under-
valuation of the property belonging to a corporation.

3. LICENSES—VALIDITY OF SEVERANCE TAX.—The tax levied by Acts
1923, No. 118, on those engaged in the business of severing our
natural resources from the soil is valid.

4, TAXATION—OVERDUE TAX ACT—CONSTRUCTION.—Crawford & Moses’
Digest, § 10,204, providing that where the Attorney General is
satisfied that there are overdue and unpaid taxes owing to the
State, it shall become his duty to institute a suit for the collection
of the same, meant to give the Attorney General the right to sue
for collection of overdue taxes from corporations from all sources,
and not to limit him to collecting back taxes on property.

5. TAXATION—BACK TAX SUIT—APPROVAL OF TAX COMMISSION.—A
complaint in an action to recover back taxes from a corporation,
which fails to allege that the suit was instituted under the diree-
tion or approval of the Tax Commission, as required by Aects
1927, c. 129, § 12, subdiv. h, is subject to demurrer.
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Appeal from Pulaski Chancery Court; Frank IH.
Dodge, Chancellor; affirmed.

STATEMENT BY THE COURT.

Sarah A. Evans brought this suit in equity against
the Republic Mining & Manufacturing Company to re-
cover an amount alleged to be due for gross underval-
uation of bauxite mined by it in Saline County and Pu-
laski County, Arkansas, during a period of time extend-
"ing from 1923 to 1932, both inclusive. The complaint
alleges that during this period of time the value of baux-
ite, as taken from the mine by the defendant, was not
less than $6.50 per ton, and this value was-known to both
the defendant and to the proper assessing board of the
State. The complaint further alleges that the assessing
board arbitrarily and without regard to the real value
of the bauxite placed a value thereon of $2 per ton.

The chancery court sustained a demurrer to the com-
plaint. Whereupon the State of Arkansas, through its
Attorney General, was allowed to intervene and be ‘as-
sociated with the plaintiff in the action and asked that
it have judgment for the amount sought to be recovered
in the o;'iginal complaint. The court sustained a de-
murrer to the intervention by the State; and the plain-
tiff and intervener, declining to plead further, it was
ordered that the complaint and intervention be dismissed
without prejudice to a future action. The plaintiff and
intervener have appealed.

Carmichael & Hendricks, for appellant.

Rose, Hemingway, Cantrell & Loughborough, for
appellee.

Harr, C. J., (after stating the facts). The exercise
of the taxing power is a sovereign attribute, and the mode
of ascertainment of the tax is a matter of legislative dis-
cretion within the limits of the Constitution. Our Legis-
lature passed an act providing for the collection of back
taxes owed the State by corporations; and the statute, as
amended, gave the State the right to recover back taxes
where there had been a gross undervaluation of the prop-
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erty belonging to a corporation. State v. Kansas City
& Memphis Railway & Bridge Company, 117 Ark. 606,
174 S. W. 248; State v. Bodcaw Lumber Company, 128
Ark. 505, 194 S. W. 692; White River Lumber Company
v. State, 175 Ark. 956, 2 S. W. (2d) 25; and State ex rel
Attorney General v. Chicago Mill & Lumber Corporation,
184 Ark. 1011, 44 S. W. (2d) 1087.

The Legislature of 1923 passed an act to levy a priv-
ilege or license tax upon corporations engaged in sever-
ing our natural resources from the soil, which is com-
monly known as our Severance Tax Act. This is the
act under which the taxes sought to be collected in this
case were assessed against the defendant. The act has
been sustained as not in violation of any of the provi-
sions of our Constitution, and it has been-held that the
owner of the soil must pay the severance tax provided
for in the statute. Floyd v. Miller Lumber Company,
160 Ark. 17, 254 S. W. 450; and Miller Lumber Company
v. Floyd, 169 Ark. 473, 275 S. W. 741

It is insisted, however, that our Back Tax Statute
(§ 10,204 of Crawford & Moses’ Digest) does not include
overdue taxes levied under the Severance Tax Act.
We do not agree with counsel in this contention. The
act is very broad and comprehensive. It is well settled
that the Legislature may authorize different modes of
assessment for different purposes; and, under the au-
thorities above cited, it is the settled law of this State
that the State may recover against a corporation for
a gross undervaluation of property in the assessment
of it, provided such a remedy is given by the statute.
The statute for the collection of overdue taxes from
corporations just veferred to provides that where the
Attorney General is satisfied that in consequence of
the failure from any cause to assess and levy taxes and
after enumerating certain other particulars, concludes
with the clause, ‘‘or from any other cause, that there
are overdue and unpaid taxes owing to the State, etec.,”’
it shall become his duty to at once institute a suit in
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chancery in the name of the State for the collection of
the same. The Legislature in the exercise of its sov-
ereign power evidently meant to give the Attorney Gen-
eral the right to bring a suit for the collection of over-
due taxes from corporations from all sources, and did
not intend to limit the provisions of the act to back taxes
due on property. It was evidently the intention of the
Legislature to make the collection of overdue taxes from
corporations uniform in its operation and to apply it to
taxes levied from any source whatever. The act has
been construed under our former decisions to be pros-
pective in its operation; and, as soon as the Severance
Tax Act was passed by the Legislature of 1923, the tax
levied thereunder took its place in the section of the stat-
ute above referred to, prescribing proceedings for the
collection of overdue taxes from corporations..

The Legislature of 1927 however passed an act which,
as construed by this court, contains a mandatory pro-
vision that the Attorney Gemneral must obtain the per-
mission of the Tax Commission before bringing a suit
against a corporation for the collection of back taxes,
and that the act, by implication, repeals so much of
~§ 10,204 of Crawford & Moses’ Digest, as authorized the
Attorney General to bring action therefor. State ex rel.
Attorney General v. Standard Oil Company of Louisiana,
179 Ark. 280, 15 S. W. (2d) 403. In that case it was
expressly held that in an action to recover back taxes
from a corporation, a complaint which fails to allege
that the suit was instituted under the direction or ap-
proval of the Tax Commission, as required by the act of
1927, is subject to demurrer. The reason is that, inas-
much as the power of the State to recover back taxes
from corporations, alleged to be due on account of under-
assessment, is dependent on the statute, the procedure
prescribed by the statute must be followed as a condition
precedent to its right to maintain such suit. Statutory
‘provisions of this kind, intended to give a specific remedy
to the exclusion of other remedies, must be followed;
and if the officer or person authorized to sue for back



taxes fails to pursue the remedy available under the
statute, he will not be entitled to recover.

The result of our views is that the court properly
sustained a demurrer to the complaint because it did
not contain an allegation that the Attorney General had
been directed by the Tax Commission to bring the suit.
It follows that the decree will be affirmed.



