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4-2533 

Opinion delivered May 16, 1932. 
AUTOMOBILES—COLLISION—CONTRIBUTORY NEGLIGENCE.—The driver of 

an automobile descending a hill was guilty of contributory negli-
gence as matter of law in attempting to pass a truck ahead just 
as an ascending truck passed it on a narrow road. 

Appeal from Clark Circuit Court; Dexter Bush, 
Judge; reversed. 

Robinson, House (6 Moses and Roberts (6 Stubble-
field, for appellants. 

McMillan c6 McMillan and J. H. Loolcadoo, for 
appellee. 

HUMPHREYS, J. This suit was brought by appellee 
as administratrix of the estate of Louis Davis, deceased, 
and for the next of kin in the circuit court of Clark 
County against appellants to recover damages for the 
death of the intestate occasioned through their alleged 
negligence. 

Appellants filed an answer denying the material 
allegations of the complaint, and, in addition, pleaded 
contributory negligence on the part of the intestate as 
the cause of his death. 

The case was tried upon the pleadings, evidence 
introduced by the parties, and instructions of the court, 
resulting in a judgment against appellant in the sum 
of $25,000, from which is this appeal. 

The intestate was killed in a collision between an 
automobile he was driving and a lumber truck driven 
by Larkin Denton on Highway 53 about half way down
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Barringer's Hill, tetween Gurdon and Camden. L. A. 
Cox and Ernest Schee were riding in the Chevrolet coupe 
which the intestate was driving. They were traveling 
south and descending the hill behind appellant's truck 
and when about half way down attempted to pass ap-
pellant's truck and ran head on into the lumber truck, 
which was traveling north, about the time the two trucks 
were passing each other. Soon after starting down the 
hill, Thornton, who was driving appellant's truck, ob-
served the lumber truck starting up the hill. The col-
lision occurred about seven-thirty P• M., on the 17th day 
of September, 1930, just about dusk. The lights in all 
the cars were on. The road, at the point of collision, 
was about 251/2 feet wide. All were driving at a reason-
able rate of speed. Denton was on the extreme east side 
of the road as he ascended the hill. The evidence 
conflicting as to whether Thornton was in the middle or 
on the weSt side of the road, and also as to 'whether he 
knew the intestate was attempting to pass his truck 
as they were descending the hill and as to whether he 
turned to the right to allow him to pass and before the 
intestate had done so, turned to the left and forced him 
to run into the lumber truck. In view of the dispute in 
the evidence touching appellant's negligence, the court 
might well have submitted that issue to the jury, had 
there been any conflict in the evidence on the issue of 
contributory negligence on the part of the intestate. The 
undisputed testimony reflects that the intestate was 
guilty of contributory negligence resulting in his own 
death; so, instead of submitting the issue of negligence 
on appellant's part, the court should have instructed 
a verdict for appellant on account of the contributory 
negligence of the intestate. According to the undisputed 
testimony, the intestate turned to the left in an effort 
to pass appellant's truck when about half way down 
the hill without first ascertaining whether the way was 

'clear and could have accomplished his purpose had the 
lumber truCk coming up the hill with which he collided 
not been so near. It was almost dark, and before at-



tempting to pass appellant's truck, the intestate should 
have seen to it, in the exercise of ordinary care for him-
self and his companions, that the way was clear of near-
by approaching cars from the south, and this, too, even 
though appellant had been or was negligent in failing 
to turn to the right sooner than he did or after starting 
to turn to the right, he turned to the left. The negligence 
on the part of the intestate consisted in attempting to 
pass appellant's truck at the particular time he did so 
without ascertaining to a certainty that the way was 
clear of nearby approaching cars from the south. Had 
the truck driven by Denton not been in the way, the 
intestate could have passed appellant's truck, notwith-
standing appellant's negligence just as Denton's truck, 
coming north, passed it in the clear. It was not intended, 
according to the law of the road, on a highway only 251A 
feet wide, for three rapidly driven cars to pass each 
other at the same point. Denton had the right-of-way 
on his side of the highway, and the intestate should not 
have attempted to occupy that space in order to pass 
a truck in front of him. 

On account of the error indicated, the judgment is 
reversed, and, as the case seems to have been fully de-
veloped, the cause is dismissed.


