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1. CERTIORARI—NOT SUBSTITUTE FOR APPEAL.—The writ of certiorari
cannot be used as a substitute for appeal.

2.  CERTIORARI—DISCRETION.—A writ of certiorari is not one of right
but of discretion.

3. CERTIORARI—EXERCISE OF DISCRETION.—Discretion of a court, when
called upon to grant or refuse a petition for a writ of certiorari,
requires the court to act according to the dictates of its judgment
and conscience, and involves a fair consideration of  all the pe-
culiar features of the particular question involved.

4. CERTIORARI—REVIEW LIMITED TO RECORD.—In determining whether
a writ of certiorari should be granted, the court will look only to
the face of the record and will not consider questions of fact.

5. JURY—RIGHT OF TRIAL.—The circuit court is the only court having
jurisdiction to try an action for slander, and no pleadings filed by
defendant could authorize the transfer of the case to the chan-
cery court.

6. TRIAL—TRANSFER OF CAUSE.—Crawford & Moses’ Digest, § 1195,
providing that a counterclaim “may be any cause of action in
favor of the defendants or some of them against the plaintiffs
or some of them,” does not authorize the transfer of an action
of slander to the chancery court.
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SET-OFF AND COUNTERCLAIM—CONSTRUCTION OF STATUTE.—Under
Crawford & Moses’ Digest, § 1195, the cause of action available
as a counterclaim need not arise out of the transaction nor be
connected with the subject of the action.

SET-OFF AND COUNTERCLAIM—NATURE OF CAUSE OF ACTION.—The
cause of action mentioned in Crawford & Moses’ Digest, § 1195, as
available as a counterclaim must be one within the jurisdiction of
the court. .

CONSTITUTIONAL LAW—PRESUMPTION OF VALIDITY OF STATUTE.—It
is presumed that the Legislature in enacting the statute respect-
ing counterclaims did not intend to violate the constitutional pro-
vision guarantying the right of jury trial.

TRIAL—TRANSFER OF CAUSE.—A defendant in a law action cannot
by filing a counterclaim secure a transfer to chancery of a cause
of which that court had no jurisdiction.

TRIAL—EFFECT OF WRONGFUL TRANSFER OF CAUSE.—Where the de-
fendant in a slander action filed a counterclaim, and over plain-
tiff’s objection the cause was transferred to chancery, the Judg-
ment of the chancery court was void.

JUDGMENT—WANT OF JURISDICTION.—A judgment rendered by a
court whose want of jurisdiction is made to appear is no judg-
ment and binds no one.

COURTS—CONSENT TO JURISDICTION.—Consent cannot give juris-
diction of the subject-matter, although it may of the person.
JUDGMENT—WANT OF JURISDICTION.—Where the court has no
jurisdiction of the subject-matter, its judgment is void.
CERTIORARI—TO WHAT COURTS.—Certiorari lies to the chancery
court.

CERTIORARI—VOID JUDGMENT.—Certiorari is the appropriate
method to bring a void judgment before the Supreme Court for
review. .

LIBEL AND SLANDER—JURISDICTION.—The circuit court alone has
jurisdiction to try an action for slander.

LIBEL. AND SLANDER—EQUITABLE DEFENSE.—Crawford & Moses’
Digest, § 1194, providing that the defendant may set forth as
many grounds of defense, whether legal or equitable, as he shall
have, did not intend that, by pleading an equitable defense in an
action of slander, the defendant could deprive plaintiff of the right
of trial by jury or give the chancery court jurisdiction to try a
slander action cognizable only in a court of law.

LIBEL AND SLANDER—DEFENSES.—Under Crawford & Moses’ Di-
gest, § 1229, the defendant in an action of slander may plead and
prove the truth of the matter charged or mitigating circumstances.

Certiorari to Bradley Chancery Court; E. G. Ham-

mock, Chancellor; writ granted.
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D. L. Purkins, Clary & Ball and J. R. Wilson, for
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Williamson & Williamson and Aubert Martin, for
appellee. ‘

Memarry,J. The petitioner filed suit in the Bradley
Circnit Court against the respondent, Southern Lumber
Company, for damages for slander, alleging that Fred
Wyman, president of respondent company, and acting
within the scope of his authority, falsely and maliciously
spoke and published, of and concerning plaintiff, certain
false, malicious and defamatory words, setting out the
words spoken, and asked for damages.

The respondent, defendant in the slander suit, filed
a demurrer, a motion to make the complaint more spe-
cific, and complaint was amended to comply with the
motion to make more specific. ‘

After the demurrer filed by defendant was over-
ruled, the defendant filed answer in which it alleged,
among other things, that Wyman had no authority to
act for it in the utterance of any slander. It denied that
Wyman spoke and published the slanderous words al-
leged in complaint, and denied any malicious intent, and
in fact denied all the material allegations with reference
to the charge of slander. It alleged in addition that the
slander was unauthorized, that it was a privileged com-
munication, and defendant also pleaded the truth of the
statements alleged to have been made, and a settlement
of,the entire matter, and that the plaintiff was estopped;
that the slander was the result of plaintiff’s own repeti-
tion and publication of an alleged slander of plaintiff’s
own making; that a suit had been filed for the same
slander against Wyman, and was still pending.

In addition to the answer the defendant filed a
counterclaim and cross-complaint in which it alleged mis-
conduct on the part of the plaintiff in numerous ways
and numerous acts of improper conduct with reference
to defendant’s property, alleging that defendant had
wrongfully appropriated to his own use much of the
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money and property and many facilities of defendant
without knowlege of said company; that an accounting
which would involve many thousands of items to be found
hidden in vast volumes of records and files covering a
period of many years, complicated because of the wrong-
ful action of plaintiff, was necessary; that it was neces-
sary to appoint a master.

The defendant attached to his counterclaim and
cross-complaint a motion to transfer to equity, setting
up all the defenses mentioned in its counterclaim, and
many others which it alleged entitled it to have the cause
transferred to equity; asked for judgment against the
plaintiff in damages, and the cause was, over the ob-
Jection of plaintiff, transferred to the chancery court.

The plaintiff then in chancery court filed a motion
to remand to the circuit court, which was overruled, and
plaintiff required to go to trial.

The defendant’s pleadings in the circuit court, in-
cluding the answer, counterclaim and cross-complaint,
together with the motion to transfer to equity, consist
of more than forty pages, and it would be useless to set
out the pleadings in full.

The chancellor made lengthy findings. Among other
things the court said in its findings that it was impossible
to reconcile the testimony upon any point materially
affecting the issues.

The court also said in its findings: ¢‘This court is
not impressed with much of the allegations contained in
the cross-complaint. Some of these allegations are friv-
olous and merely challenge conditions long acquiesced
in by defendant corporation. Some are referable to
faulty judgment rather than intentional wrongdoing
on the part of the cross-defendant.”’

The court then entered a decree that the court had
foll and complete jurisdiction of both the parties and the
subject-matter and the issue, as made by the pleadings,
and that the pleadings set forth matters cognizable ex-
clusively in equity ; that the appointment of a master was
proper, and that the plaintiff’s request for a jury, and
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motion to remand to the cireuit court were denied and
overruled, to which plaintiff excepted.

There are many other specific statements in the de-
cree which it is unnecessary to set out in this opinion.
The court dismissed the complaint of plaintiff and dis-
missed the cross-complaint of defendant.

The court in its decree, names more than 150 wit-
nesses who gave testimony.

The petitioner filed in this court, April 15, 1932, an
application for writ of certiorari, and prays that the
decree and judgment of the chaneery court be quashed,
and that an order be issued by this court directing that
said cause of action be remanded to the circuit court for
trial, and for other relief.

A response was filed by the chancellor and Southern
Lumber Company in which they first demurred, stating
that it is an effort to use certiorari as a substitute for
appeal. They also contend that, unless all the pleadings
filed in the lower court are printed in full, this court
cannot exercise an informed and intelligent discretion;
that the writ of certiorari does not properly lie to courts
of chancery; that the petitioner is estopped. It is also
stated in the response that the entire record is necessary
to the exercise of an intelligent discretion, and that the
petition was not filed in time, and the response then de-
nies the allegations contained in the petition.

It is first contended by the respondents that the writ
should be denied because it is obviously an effort to use
certiorari as a substitute for an appeal, and they call
attention to Adams v. Sub-Drainage District No. 3, 171
Ark. 802, 286 S. W. 962.

1t is true that there is a statement in the opinion in
that case that certiorari cannot be used as a substitute
for appeal, and the orders are not brought up on appeal -
for correction of error.

Tt is the general rule, in this State, that the writ
of certiorari cannot be used as a substitute for appeal.

As contended by the respondent, the writ of certio-
rari is not a writ of right, but is one of discretion. Many
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cases are cited by respondent to support this rule, but
it may be said that the rule is well established in this
State that the writ of certiorari is not a writ of right,
but is a writ of discretion.

The petitioner cannot demand as a matter of right
that the writ issue. On the other hand, the respondent
cannot claim as a matter of right that the writ shall not
issue. It is a matter, not of right, but of discretion,
and that means of discretion to grant or refuse the writ.

Discretion of a judge or court, when called upon to’
grant or refuse a petition for a writ of certiorari, requires
the judge or court to act according to the dictates of their
own judgment and conscience, and it involves a fair con-
sideration of all the peculiar features of the particular
question involved.

“In a broad sense, the option which a judge may
exercise, either to do or not to do that which is proposed
to him that he shall do; choosing between the doing and
not doing of a thing, the doing of which cannot be de-
manded as an absolute right of party asking it to be done;
the exercise of the right legally to determine between two
or more causes of action.”” 18 C. J. 1135.

The respondent can no more demand that the court
refuse to grant the writ than the petitioner can demand
that it grant it, but the granting or refusing to grant
the writ is within the sound discretion of the court.

In determining whether the writ should be granted
or not, the court will look only to the face of the record,
and will not consider questions of fact.

It is wholly unnecessary to call attention to or re-
view authorities cited to support this proposition.

It is next contended by the respondent that the ap-
plication for the writ should be dismissed unless all of
the pleadings in the lower court, resulting in the transfor
of the case to the chancery court are printed in full.

The complaint filed in the Bradley Chancery Court
was a suit for damages for slander, and the only court
having jurisdiction to try an action for slander is the
circuit court, and no pleadings filed by the defendant in
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such suit could authorize the transfer of the case to the
chancery court, and thereby deprive the plaintiff of the
right to trial by jury.

. The statutes as to counterclaim and set-off referred
to and relied on by respondent do not authorize a trans-
fer of a lawsuit to the chancery court.

Section 1195 of Crawford & Moses’ Digest provides:
““The counterclaim mentioneéd in this chapter may be any
cause of action in favor of the defendants, or some of
them, against the plaintiffs, or some of them.”’

Prior to the enactment of this statute, the cause of
action that could be pleaded in a counterclaim was some
matter arising out of the contract or transaction set
forth in the complaint as the foundation of the plaintiff’s
claim, or connected with the subject of the action.

Under the law as amended, it is not necessary that
the cause of action mentioned in the counterclaim arises
out of the contract or transactions, or that it is connected
with the subject of the action. In other words, it may
be any cause of action in favor of the defendants against
the plaintiffs, whether growing out of the contract or
transactions or connected with the subject of the action
or not.

This is the only change made in the law as to count-
erclaim, and the same change was made as to set-off,
but, both before the amendment and since, the cause of
action mentioned in the counterclaim must be within
the jurisdiction of the court. It was not the intention
of the Legislature in enacting these statutes to violate
the Constitution. The presumption is that the Legisla-
ture did not intend to violate the Constitution, but, if
these statutes are construed as contended for by respond-
ent, they would violate the Constitution.

Section 7 of art. 2 of the Constitution of Arkansas,
provides: ¢‘The right of trial by jury shall remain in-
violate, and shall extend to all cases at law without re-
gard to the amount in controversy, but a jury trial may
be waived by the partles in all cases in the manner pre-
scribed by law.’ : o
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The right to trial by jury would not remain invio-
late if, in an action only cognizable in a court of law, the
defendant could interpose defenses and-cause a transfer
to a court of chancery, and thereby deprive the plaintiff
of the right to trial by jury, and the defendant cannot’
secure a transfer to chancery of a case of which the
court of chancery has no jurisdiction.

Even if the transfer to the chancery court did mnot
deprive the plaintiff of a trial by jury, still the judgment
of the chancery court in the slander suit would be void,
because such court has no jurisdiction in a slander suit,
and it is the general rule that the judgment of a court
having no jurisdiction over the suhject-matter is void.

In speaking of the jurisdiction in Freeman on Judg-
ments, it is said: ‘A lack of it, on the other hand, will
lay the judgment open to successful impeachment if such
fact is made to appear from the face of the record or by
matters dehors where extraneous evidence is receivable
for the purpose.”’

“It is this jurisdictional element that differentiates
a void from a voidable judgment, the distinction between
them being that when a court attempts to render the
former a jurisdictional fact is absent without the exist-
ence of which the court is without authority to act at all.
A judgment, in fact, rendered by a court whose want of
jurisdiction is made to appear is no judgment at all
and binds no one.”” 1 Freeman on Judgments 668.

Consent cannot give jurisdiction of the subject-mat-
ter, although it may of the person, and where the court
has no jurisdiction of the subject-matter, the judgment
is void, and a void judgment is a nullity. Grimmett v.
Askew, 48 Ark. 151, 2 S. W. 707; Blanton v. Forrest City
Mfg. Co., 138 Ark. 508, 212 S. W. 330; Oliver v. Routh,
123 Ark. 189, 184 S. W. 843; Hart v. Wimberly, 173 Ark.
1083, 296 S. W. 39.

Tt is next contended by respondent that writs of cer-
tiorari do not properly lie to courts of chancery. This
court has settled the question against the remonstrant
in the case of Martin v. Hargrove, 149 Ark. 383, 232 S. W.
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596. It not only settled the question that certiorari will
lie to courts of chancery, but the opinion in that case
stated: ‘“Inasmuch as the orders of the court exceed its
jurisdiction, certiorari is an appropriate way to bring
before this court for review.”’

This court is therefore committed to the doectrine,
not only that the writ will lie to a chancery court, but

that it is the appropriate method to bring void Judcr-

ments before this court for review.

Where the chancery court has no jurisdiction to try
the case before it, that is, no jurisdiction over the sub-
ject-matter, its judgment is void, and since the original
suit, brought in the ecircuit court was for damages for
slander the chancery court had no jurisdiction, and no
pleadmgs that could have been filed by the defendant in
that suit would give the chancery court jurisdiction.

It is wholly unnecessary, and would be improper, to
consider the evidence, because the' circuit court alone
had jurisdiction to try the slander suit.

As contended by respondent, 1t was evidently the
intention of the Legislature, in adopting the provisions
with reference to counterclaim and set-off, to permit per-
sons to settle in a single suit all matters in dispute be-
tween them, but it was manifestly not the intention of
the Leg'islature to violate the Constitution and deprive
one of the right to trial by jury, nor to give the chancery
court jurisdiction to try cases that were only cognizable
in a court of law.

It is contended that the pleadings on the part of
the defendant in the slander suit gave the chancery court
jurisdiction. Section 1194, Crawford & Moses’ Dlgest
which provides that a defendant may set forth in his
answer as many grounds of defense, counterclaim and
set-off, whether legal or equitable, as he shall have, does
not authorize equitable defenses in a suit for slander.
All the defenses proper in a slander suit are legal de-
fenses. Defendant in a slander suit may introduce evi-
dence tending to show justification or partial justification.



Section 1229 Crawford & Moses’ Digest provides:
““In the actions mentioned in the last section, the defend-
ant may, in his answer, allege both the truth of the mat-
ter charged as defamatory and any mitigating circum-
stances legally admissible in evidence to reduce the
amount of damages, whether he proves the justification
or not, he may give in evidence the mitigating circum-
stances.”” These defenses are legal defenses in a suit
. for slander. :

Lengthy briefs have been filed by both parties, and
many authorities cited. We do not deem it necessary
to discuss or review all the authorities cited. We have
reached the conclusion that the chancery court was with-
out jurisdiction, and that its judgment is void.

The certiorari is sustained, and the judgment of the
chancery court in the slander suit is set aside, and the
chancellor directed to remand the slander suit brought
by petitioner to the Bradley Circuit Court.

Smrra and McHaxey, JJ., dissent.



