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StorTHZ . FULLERTON.
Opinion delivered April 18, 1932.

APPEAL AND ERROR—SECOND APPEAL.—On a second appeal, the
judgment on the former appeal becomes the law of the case, and
is conclusive of every question of law or fact decided in the
former suit or which might have been but were not presented.

JUDGMENT—RES JUDICATA.—A judgment that the assignee of a
vendor’s lien note paid by a guarantor and indorsed over by the
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vendor could share ratably in the proceeds of enforcement of the
vendor’s lien held res judicata as to claims that the assignee was
a trustee ex maleficio for the purchaser and that credits which the
assignee derived from the foreclosure proceeding should be
applied to satisfaction of the note.

Appeal from Arkansas Chancery Court, Southern
District; Harvey R. Lucas, Chancellor ; affirmed.

Ingram & Moher, Robinson, House & Moses and
Harry E. Meek, for appellant.

Coleman & Riddick, for appellee.

McHanEey, J. On the former appeal of this case, Ful-
lerton v. Storthz, 182 Ark. 751, 33 S. W. (2d) 714, this
court reversed the decree of the trial court and held that
the purchase money note given by Thane Lumber Com-
pany to appellant and by him indorsed to the order of the
Bradley Investment Company was a sale and not a pay-
ment of the note. It was further held that the note in the
hands of appellee was a valid and subsisting obligation,
and should share ratably with the other two purchase
money notes held by appellant in the security of vendor’s
lien on the timber conveyed. For a statement of the facts
on the former appeal, see 182 Ark. 751, 33 S. W. (2d) 714. .

On a remand of the case, appellant filed a new bill
which he says in reality is a creditor’s bill. He alleged
his judgment against Thane Lumber Company, insol-
vent; that the security is insufficient to discharge his debt;
that Bradley Investment Company contracted with Thane
Lumber Company to pay appellant the amount of the
note in controversy, and that it could not lawfully buy
said note because it had agreed to pay it; that, the Brad-
ley Investment Company having bought the note in vio-
lation of its agreement, ‘‘it acquired title thereto with-
out beneficial interest but strictly as trustee ex maleficio
for the benefit of Thane Lumber Company’’; that appel-
lee is not- an innocent purchaser of the note from the
Bradley Investment Company, and that as assignee his
title is impressed with the same trust, to the end that
the beneficial interest of Thane Lumber Company in said
note be subjected to the payment of the deficiency which
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will be due appellant after a sale to enforce his lien on
the timber. The trial court denied the relief prayed,
and this appeal followed.

The basis of the relief sought is somewhat involved
and difficult of ecomprehension. It is stated by counsel
that: ““This second bill was filed in the hope that this
court would welcome an opportunity to cure, in a manner
not conflicting with the principles of res judicata, what,
we respectfully submit, was a bad decision.”” It is well
settled that on a second appeal the judgment on the
~ former appeal becomes the law of the case, and is con-
clusive of every question of law or fact decided in the
former suit, and also of those which might have been, but
were not presented. Shackleford v. Arkansas Baptist
College, 183 Ark. 404, 36 S. W. (2d) 78. And this is troe
whether we may now think the former decision was right
or wrong. St. L., I. M. & S. R. Co. v. York, 92 Ark. 554,
123 S. W. 376; Coca-Cola Bottling Co. v. Shipp, 177 Ark.
757,9 S. W. (2d) 8.

It is argued on this appeal that appellant is entitled
to reach the lien note in appellee’s hands by equitable
garnishment or creditor’s bill on the ground that appel-
lee is not an innocent purchaser thereof from Bradley
Investment Company, which was precluded from pur-
chasing same because of its agreement with Thane Lum-
ber Company to pay it for its account, and that there-
fore appellee is a trustee ex maleficio for the benefit of
the latter company. The further argument is made that,
if he be wrong in the above contention, credits derived
from a foreclosure proceeding in the federal court by
appellee, as assignee of Bradley Investment Company
against Thane Lumber Company, should be applied to
the satisfaction of the note in controversy. We do not
discuss the merits of these arguments. They either were
or could have been made on the former appeal and are
now res judicatae. .

We find no error, and the decree is accordingly
affirmed.



