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The statute has been held not to apply to the recov-
ery of a loss by cyclone in Home Fire Ins. Co. v. Stowell, 
94 Ark. 578, 127 S. W. 966, or for loss by theft of an auto-
mobile under a policy issued by a fire insurance company 
in National Union Fire Ins. Co. v. Crabtree, 151 Ark. 561, 
237 S. W. 97. In National Union Fire Ins. Co. v. Henry, 
181 Ark. 637, 27 S. W. (2d) 786, the recovery of penalty 
and attorney's fees, where the suit was brought on "tor-
nado policy," was denied. 

The statute is highly penal, and should not be held to 
apply to any loss or éompany that is not therein expressly 
named, as already said by this court. But this hazard 
was expressly insured against by a fire insurance core-

° pany, and the loss having occurred and not having been 
paid within the time specified in the policy after demand 
made therefor, the company was liable, of course, to the 
payment of the penalty and attorneys' fees prescribed 
by the statute. 

The Arizona case relied on in appellant's brief, Penn. 
Fire Ins. Co. v. Johnson, 28 Ariz. 448, 237 Pac. 635, hold-
ing otherwise, does not seem to be based on sound reason-
ing and construed a statute of that State in conjunction 
with a specified form of policy provided for by law, and 

° is without value in determining the question here. 
We find no error in the record, and the judgment is 

affirmed.
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1. JUDGMENT—SETTING ASIDE DEFAULT.—Evidence held to sUstain 

a decree setting aside a default decree in favor of defendant 
for failure of plaintiff's attorney to receive notice of-the hearing. 

2. JUDGMENT—SETTING ASIDE DEFAULT.—A default judgment may 
be set aside on motion and without notice at the same term at 
which it was rendered. 

3. JUDGMENT—SETTING ASIDE DEFAULT.—Setting aside a judgment 
by default leaves the case in the condition it was in before the
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default judgment with an opportunity to try the case upon its 
merits. 

4. JUDGMENT—SETTING ASIDE DEFAULT.—A default judgment may 
be set aside after the term at which it was rendered where the 
motion was made during the term. 

5. JUDGMENT—SETTING ASIDE DEFAULT.—A decree setting aside a 
default judgment after the term on a hearing in vacation by 
consent held proper where the motion was made during the term. 

6. APPEAL AND ERROR—DEFAULT DECREE. —No appeal lies from a de-
cree setting aside a default judgment. 

Appeal from Franklin Chancery Court, Ozark Dis-
trict; C. M. Wofford, Chancellor ; affirmed. • 

Starbird Starbird, for appellant. 
Pryor &Pryor, for appellee. 
MEHAFFY, J. On April 12, 1928, a decree was ren-

dered by the chancellor in vacation, and was filed with 
the clerk of the Franklin Chancery Court on April 16, 
1928. The decree was in favor of the defendant, appel-
lant here. At the same term of court there was an appli-
cation filed to set aside the decree rendered by the chan-
cellor on April 12th. 

On April 6th, the chancellor had set the case for 
trial on the 12th and directed notice to be served on the 
plaintiff, or his attorneys. Mr. Grant, attorney for the 
defendant, wrote to Mr. Williams, attorney for plaintiff, 
at Ozark. Mr. Williams had lived at Ozark, but had 
moved from there, and testified that he never received 
the letter. 

The chancellor heard the evidence of the defendant 
on the 12th, and rendered a default judgment. 

Mr. Grant, having written to the attorney for the 
plaintiff, the court supposed that the notice had been 
received, and proceeded to hear the evidence of the de-
fendant, and rendered judgment for the defendant and 
against the plaintiff for $450, and the application was to 
set aside this default judgment. 

The parties entered into the following stipulations : 
" STIPULATION. 

"It is agreed and stipulated by and between G. L. 
Grant, attorney for defendant, Carl Metz, and Pryor,
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Miles & Pryor, attorneys for Melton Coal Company, 
plaintiff, that the application to set aside default judg-
ment filed by the plaintiff herein, upon motion of the de-
fendant, be continued until the next term of the court, or 
to be heard in vacation upon a date to be agreed upon 
by the parties, and that no execution, garnishment or 
other process is to be issued upon the judgment rendered 
in favor of the defendant in the above cause against the 
plaintiff until after the hearing of the application to set 
aside judgment filed by the plaintiff herein, said continu-
ance to be granted upon the motion of the defendant in 
the above court on account of the absence from the State 
of the attorney for the defendant. 

"Witness our hands, tbis 7th day of July, 1928. 
"Pryor, Miles & Pryor, 

"Attorneys for Plaintiff. 
"G. L. Grant, 

"Attorney for Defendant. 
"Filed July 9, 1928. Vint Addy, Clerk." 

"STIPULATION. 
"It is stipulated by and between plaintiff and de-

fendant in this case that the motion to set aside the 
default judgment in this case may be continued, and that 
it may be heard by agreement at chambers in Fort Smith, 
if the chancellor will hear it there, and that all right to 
question the right of the chancellor to set the judgment 
aside because it had become final is waived. In other 
words, the parties here agree to waive any question of 
the intervention of the term of court. 

"Pryor, Miles & Pryor, 
"Attorneys for Plaintiff. 

"G. L. Grant, 
"Attorney for Defendant. 

"Filed December 3, 1928. Vint Addy, Clerk." 
"STIPULATION. 

"It is hereby stipulated and agreed between the 
parties to this suit and their attorneys that this cause 
may be submitted at this term of the court and the evi-
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dence introduced before the chancellor in vacation at 
Fort Smith at any time before the	day of	 
1929, and a decree entered by him after hearing said 
evidence. 

" This the 8th day of July, 1929. 
"Pryor, Miles & Pryor, 

"Attorneys for Plaintiff. 
"G. L. Grant, 

"Attorney for Defendant. 
"Filed July 8, 1929. J. E. Yates, Clerk." 

" STIPULATION. 
"It is agreed and stipulated by and between Pryor, 

Miles & Pryor, attorneys for the plaintiff, and G. L. 
Grant, attorney for the defendant, that the above cause 
may be submitted to the Honorable J. V. Bourland, Chan-
cellor, at chambers, in the city of Fort Smith, Arkansas, 
on December 14, 1929, in accordance with the stipulation 
herein entered by and between the parties hereto. 

"Witness our hands on this the 30th day of Novem-
ber, 1929.

"Pryor, Miles & Pryor, 
"Attorneys for the Plaintiff. 

"G. L. Grant, 
"Attorney for- the Defendant. 

"Filed December 2, 1929. J. E. Yates, Clerk." 
These stipulations were filed in the Franklin Chan-

cery Court. The Honorable J. V. Bourland was chan-
cellor at the time the default decree was entered, and the 
Honorable C. M. Wofford succeeded Judge Bourland, 
and was chancellor at the time the decree was entered 
setting aside the default judgment. The decree setting 
aside the default judgment was rendered on September 
17, 1931. - 

The decree recited that, the parties havin er
b
 agreed in 

open court to finish the trial before the chancellor at 
chambers, in Van Buren, Arkansas, the plaintiff appeared 
by its solicitors, J. P. Clayton and Pryor & Pryor, and, 
the defendant appearing by his solicitors, Starbird & 
Starbird, the trial proceeded upon oral testimony, and
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the chancellor, having heard the "oral and documentary 
evidence, and the whole record, as well as the argument 
of counsel, and being fully advised in the premises, doth 
find for the plaintiff, and doth further find that the judg-
ment rendered herein on April 12, 1928, ought to be set 
aside and held for naught, and the plaintiff allowed a 
trial in the case. 

The original case was set for a hearing before the 
chancellor in vacation on April 6, but the place of the 
hearing was not designated, and the plaintiff's attorney 
did not know that the time had been fixed. 

On April 6th, the defendant's attorney appeared, 
but the plaintiff's attorney did not appear, and the chan-
cellor ordered the caSe set down for hearing on April 
12th, and directed that the plaintiff's attorney be notified. 

At the beginning of the case Mr. Williams was attor-
ney for plaintiff, and Mr. Partain was attorney for de-
fendant. On April 6, the time set for the hearing, Mr. 
Grant appeared for the defendant, and he wrote and 
mailed a letter to Mr. Williams, attorney for the plain-
tiff, at Ozark. Mr. Williams had lived at Ozark, but bad 
moved to Clarksville, and he testified he had never re-
ceived the letter from Mr. Grant, and never heard of it 
until after judgment and execution. Pryor, Miles & 
Pryor became attorneys for the plaintiff, and Starbird 
& Starbird, attorneys for the defendant. 

Judgment by default was rendered on April , 12, 
against the plaintiff for $450, and was filed with the clerk 
on April 16. At the same term of court that the judgment 
was rendered and filed, the attorneys for 'the plaintiff 
filed an application to set aside the default judgment, 
and the stipulations above set out were entered into and 
filed in court. 

• Appellant first contends that the decree of the chan-
•cellor setting aside the default judgment is not supported 
by a preponderance of the evidence. It is true that the 
record entry shows that the case was set down for April 

,60, but it was not tried on April 6t12, but was postponed
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by the chancellor un.til the 12th, and notice directed to be 
given the plaintiff 's attorney. The evidence shows that 
Mr. Grant wrote a letter to plaintiff's attorney, advising 
him that the case would be tried on the 12th, but the evi-
dence does not show, and the court did not find, that Mr. 
Williams ever received this notice. 

- It is contended that the evidence on the part of the 
defendant is positive, and that on the part of the plaintiff 
is negative. The evidence on the part of the plaintiff, 
however, is as positive as the evidence for the defendant. 

It is next contended by the appellant that the pro-
ceeding to vacate the judgment is not authorized by law ; 
that the proceeding should have been by a complaint 
verified by affidavit, as provided for in §§ 6292 and 6293 
of Crawford & Moses' Digest. 

This is not a proceeding under above section-s of the 
digest, but is a motion or application filed aCthe same 
term of court the-judgment was rendered, to set aside 
a default judgment. 

It has been settled by numerous decisions of this 
court that a motion to set aside a default judgment at the 
judgment term is not an independent action, and, when 
set aside, does not determine the rights of the parties. 
It leaves the case in the condition it was before the de-
fault .judgment was rendered, with an opportunity to try 
the case upon its merits. Democrat P. & L. Co. v. Van 
Buren County, 184 Ark. 972, 43 S. W. 1075 ; Hawkeye Tire 
& Rubber Co. v. McFarlin, 146 Ark. 491, 225 S. W. 632; 
Wells-Fargo & Co. v. W. B. Baker Lumber Co., 107 Ark. 
415, 155 S. W. 122. 

This court has many times held that the trial court 
may, during the term, vacate its judgment, and that it 
might do so without notice. 

This judgment, however, setting aside the default 
judgment, was not rendered at the same term of court. 
The application to set it aside was filed in the same term 
of court; and it was agreed that it might be tried there-
after in vacation.
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In a case note in 60 Am St. Rep., 639-640, it is 
stated: "After the lapse of the term at which the 
judgment is rendered, the power of the court to vacate 
it on motion is much more restricted than during the 
term, though we believe no rule can be formulated which 
will everywhere be recognized as correct, prescribing 
the precise limits of this power: ' So during the terni 
notice of an application to vacate a judgment may be 
given, and it may be granted afterward. There is some 
conflict of authority upon the subject, but we believe 
that where a motion is made to vacate a judgment, or 
notice of such motion is given, within the time in which 
the court has power to grant it, it is not indispensable 
that it be disposed of within the term, and therefore 
that an order vacating a judgment after the term or after 
the time specified in some statute is neither erroneous 
nor void, if the ,motion therefor was made in due time." 
Authorities are cited in the case note, supporting the 
rule above announced. 

It is true that this court has many times held that a 
judgment rendered at one term of court cannot be set 
aside at a future term of court, and the case again deter-
mined, and it cannot be set aside at a future term by con-
sent of parties, where the court is not authorized to act 
in the absence of such consent, because consent cannot 
confer jurisdiction. 

Our statute, however, expressly provides that a chan-
cellor may deliver opinions and may make and sign de-
crees in vacation in causes taken under advisement by 
him at a term of the court, and he may do this by the 
consent of the parties or their solicitors of record, and 
when this is done the decree has the same force and effect 
as if done in term time, and appeals may be taken from 
decrees rendered in vacation. Crawford & Moses' Di-
gest, § 2190. 

This section has been construed by this court, and it 
has been expressly held that this section authorizes the 
setting aside of a decree after the term where the appli-
cation is macte during the term. This court said, in con-



ARK.]	METE V. MELTON COAL CO.	 493 

struing the above section : "The court had jurisdiction 
to hear and determine the second petition of the appel-
lees to set aside the sale of June 12, 1925. Although a for-
mer petition to that effect had been filed and overruled, 
this second petition was filed at an adjourned day of the 
same term of court and on the last day of the adjourned 
term. The issue was joined by the appellees on this 
petition, and a hearing thereon was had by consent in 
vacation. The decree from which this appeal comes so 
recites. Authority for such procedure is found in § 2190 
of Crawford & Moses' Digest. See also Bickle v. Turner, 
133 Ark. 536, 202 S. W. 703 ; Davis v. Sparks, 135 Ark. 
412, 205 S. W. 803. The court had not adjourned sine die 
at the time the second petition to vacate the sale was 
filed, and, even though such petition was filed on the last 
day of the adjourned term, that was sufficient to give the 
court jurisdiction to hear and determine the issue joined 
on such petition, and the statute above confers upon the 
chancellor authority to try causes by consent of parties 
and to render decrees in vacation." Wofford v. Young, 
173 Ark. 802, 293 S. W. 725. 

The application in the instant case was filed at the 
same term of court, the issue was joined by appellant on 
this petition, and a hearing thereon,was had by consent 
in vacation. The section above referred to says that the 
decree in such cases shall have the same force and effect 
as if made, entered, and recorded in term time. 

If this decree had been entered in term time, when 
the application was filed, it would have left the case in the 
condition it was before the default judgment was ren-
dered, April 12, with an opportunity to try the case upon 
its merits, and since, under our statute, the decree ren-
dered in vacation has the same effect, the setting aside of 
the default judgment by the chancellor left the parties in, 
the same situation they were in before any judgment was 
ever rendered. They can therefore proceed with the trial 
of the case as if no judgment had been rendered on April 
12, 1928, and, as we held in Democrat P. L. Co. V. Van



Buren County, supra, no appeal could be taken from this 
judgment. 

The decree of the chancery court is affirmed.


