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DuLaxey v. ConTINENTAL LiFe INnsurance CoMPaxy.
Opinion delivered April 4, 1932.

1. CONSTITUTIONAL LAW—RETROACTIVE STATUTE.—The Legislature is

. authorized to pass a retroactive tax act.

2. STATUTES—PROSPECTIVE OPERATION.—Statutes should have pros-
pective operation only unless their terms clearly show a legisla-
tive intention that they should operate retrospectively.

3. STATUTES—CONSTRUCTION.—In construing a statute, the court
must read it in its entirety.

4. TAXATION—INSURANCE COMPANIES.—Acts 1931, No. 235, amend-
ing Crawford & Moses’ Digest, § 9968, by increasing the tax
on gross premium receipts of certain insurance companies, held
to disclose a legislative intent that the statute should apply to
gross premium receipts for the entire year 1981, although prac-
tically one-half of the fiscal year 1931 expired before the act
became effective.

Appeal from Pulaski Chancery Court; Frank H.
Dodge, Chancellor; reversed.

Hal L. Norwoocl Attorney General, and Walfer L.
Pope, Assistant, for appellant.

Byron K. Elliott, Ralph H. Kastner and Carmachael
& Hendricks, for appellee

- SwMrITH, J The General Assembly, at its regular 1931
session, passed an act, No. 235, entitled, ‘“ An act to amend
§ 9968 of Crawford & Moses’ Digest for the purpose of
raising additional revenue in order to meet requirements
and accept benefits from the Federal Government and
Other Agencies, for Public Health Purposes.”” Acts
1931, page 721.

Section 9968, Crawford & Moses’ Digest, imposed a
tax of two per cent. on the gross premium receipts of
certain named insurance companies, in lieu of all other
taxes based on such receipts. The amendment of this
section effected by act No. 235 was to increase this tax
from two per cent. to two and one-half per cent. The
remaining portions of act No. 235 appropriate this in-
crease to the uses therein specified.

The Continental Life Insurance Company, an insur-
ance company affected by the provisions of this act,
brought this suit in the Pulaski Chancery Court to enjoin
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the Insurance Commissioner, whose duty it was to collect
the tax, from attempting to enforce its collection against
its gross premium receipts for any part of the year 1931
at the increased rate. A tender of two per cent. under
the original statute was made. A demurrer to this com-
plaint was filed, which was overruled, and the Insurance
Commissioner was ordered to permit the insirance com-
pany to pay at the rate provided by § 9968, Crawford &
Moses’ Digest.

Act No. 235 was approved by the Governor on March
27, 1931, and, as its emergency clause was insufficient to
put it in effect upon'its approval by the Governor, it is
conceded that it did not take effect as a law until ninety
days after the adjournment of the leglslatlve session,
which was in June, 1931.

The act requires the insurance companies named to
file a sworn statement with the Insurance Commissioner
of their gross premium receipts in this State for the year
ending the 31st of December next preceding the report,
and to pay into the State Treasury, on or before the 1st
day of March of each year, the tax imposed, the same
being in lieu of all other taxes based on such'gross pre-
mium receipts.

The insistence is that this act is not retroactive in
its operation, and that, as practically one-half the fiscal
year of 1931 had expired before the act became a law, it
has no application to the premium ygeceipts of that year.
The chancellor was of opinion that this position was well
taken, and granted the relief prayed, and directed that
the tax be paid on the two per cent. basis in accordance
with the provisions of § 9968, Crawford & Moses’ Digest,
and this appeal is from that degree.

The power of the General Assembly to pass a tax act
Tetroactive in character is not questioned. The existence
of this power was expressly upheld in the case of Stanley
v. Gates, 179 Ark. 886, 19 S. W. (2d) 1000, where the
authorities upon the subject were reviewed. The court
there quoted from Stockdale v. Atlantic Insurance Co., 20
Wall. (U.S.) 331, as follows: ‘“The right of Congress to
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have imposed this tax by a new statute, although the
measure of it was governed by the income of the past
year, cannot be doubted ; much less can it be doubted that
it could impose such a tax on the income of the current
year, though part of that year had elapsed when the
statute was passed. * * *7’

It is pointed out, however, that the act construed in
Stanley v. Gates, supra, expressly provided that it should
be retroactive, Whereas act No. 235 contains no such ex-
press declaration, and we are cited to numerous cases in
which this court, in conformity with the general rule pre-
vailing everywhere, has held that a statute should have
a  prospective operation only, unless its terms show
clearly a legislative 1ntent10n that it should operate retro-
spectively.

The question for decision is therefore whether the
General Assembly has clearly shown a legislative inten-
tion that act No. 235 shall operate retrospectively, and
has sufficiently declared that intention to overcome the
" presumption that there was no such intention.

"Upon this question we are cited to the case of Jeffer-
son Standard Life Insuramce Co. v. King, 163 S. E. 653,
decided by the Supreme Court of South Carolina March
22, 1932. The Supreme Court of South Carolinathere
construed an act of the General Assembly of that State
to require an additional license fee to be paid by the
insurance companies doing business in that State. The
relevant portion of that act is contained in § 1 thereof,
and, as quoted in the opinion, is as follows: ‘“Section 1.
* ¥ * The Insurance Commissioner of South Carolina
is hereby authorized and directed to require all insurance
companies doing business in this State * * * and not in-
corporated under the laws of South |Carolina, to pay, in
addition to the annual license fee now provided by law,
a graduated license fee in an amount equal to one (1%)
per cent. on the total premiums collected in this State.
* % ¥

Other portions of the South Carolina act direct the .
Iusurance Commissioner to collect the fee and require



520 DuLaney v. CovrtinexrtanL Lire Ins. Co. [185

that the act shall be construed as intended to provide
for the payment of a fee in addition to other fees required
to be paid under existing laws.

In construing this act it was said by the court that:
‘““We have not been able to find, from a careful reading
and study of the act in question, any express words re-
quiring that, in the collection of the license fees pro-
vided for by it, the statute be given effect and operation
prior to the date it was approved by the Governor and
became a law—dJune 16, 1931.”” In other words, the act
was construed as being prospective only because the con-
trary intention had not been declared by the Legislature.
The principle announced in the South Carolina case

-is not applicable to the act here under review, because
of the manifest difference between the South Carolina
act and act No. 235.

It is elementary that in the construction of a legisla-
tive act we must read it in its entirety, and, when act No.
235 is so read, we are led to the conclusion that, under the

test herein stated, it was the legislative intent that the’

act should apply to the gross premium receipts for the
entire year 1931.

We know its legislative history: The first act on the
subject was passed in 1913 (Acts 1913, act No. 159, page
675), and levied a tax of one and one-half per cent. on
gross premium receipts. It was approved on March 12,
1913, and contained provisions similar to act No. 235
relative to the payment of the tax. Pursuant to the act
of 1913 the tax was collected on premiums paid for the
entire year in which the act was passed up to December
31st. The reports required by that act were filed on Jan-
nary lst, or within sixty days thereafter.

The act of 1913 was amended by act 264 of the Acts
of 1917 (vol. 2, Acts 1917, page 1362), which increased
the tax to two per cent., and the same provisions appeared
as to reports of receipts and the payment of the tax
thereon, pursuant to which taxes were paid at the in-
_.creased rate for the entire year in which the act was
passed.
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This history is entitled to some weight in determin-

ing the legislative intent in amending § 9968, Crawford
& Moses’ Digest, by the act of 1931, which section was
amended only by increasing the tax from two to two
and one-half per cent. But, disregarding this legislative
history, the legislative intent otherwise sufficiently ap-
pears to lead to the conclusion which we have reached
that act No. 235 applies to the recelpts for the entire
year 1931.
' The State Board of Health was constituted as the
agency to put the provisions of the act into effect, and it
was contemplated that this should be done as soon as the -
act became a law. An appropriation was made for this
purpose for the fiscal year ending June 30, 1932, and a
like appropriation was made for the fiscal year ending
June 30, 1933. The money thus appropriated was to be
derived from the additional one-half per cent. provided
by act No. 235. The fiscal year ending June 30, 1932,
began, of course, June 30, 1931, on which last-named date
the act was in full force and effect. While the fiscal year
of the board of health for which appropriations were
‘made begins and ends on June 30th, the fiscal year for
which insurance companies must make reports begins and
ends on December 31st. Section 5979, Crawford & Moses’
Digest. Both § 9968, Crawford & Moses’ Digest, and
the amendatory act, No. 235, require reports of gross
premiums ‘‘for the year ending the 31st day of Decem-
ber next preceding,’’ and the tax thereon is payable on or
before the 1st day of March following.

We think the provisions of act No. 285 in regard to
the appropriation there made for the fiscal year endlng
June 30, 1932, during all of which year the act was in
full force and effect, clearly manifest the intention that
the act was retroactwe to the extent of requiring the
insurance companies named in the act to report gross pre-
mium receipts for the entire year 1931 and to pay the
tax thereon at the increased rate.

The decree of the court below will therefore be re-
versed, and the cause will be remanded with directions to
sustain the demurrer.



