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UNITED STATES FIDELITY & G UARANTY COMPANY V. STATE 

USE ARKANSAS FERTILIZER COMPANY. 

Opinion delivered March 28, 1932. 

EXECUTORS AND ADMINISTRATORS—LIABILITY ON BOND.—Failure of an 
administrator to comply with an order of distribution or an order 
to pay over constitutes a breach of the administrator's bond, and 
fixes liability on the bondsmen. 

Appeal from Jackson Circuit Court ; S. M. Bone, 
Judge ; affirmed. 

John W. Stayton, for appellant. 
Culbert L. Pearce, for appellee. 
HUMPHREYS, J. Appellee, a creditor of the estate of 

S. A. Gregory, deceased, brought this suit in the name of 
the ,State of Arkansas for its use and benefit in the circuit 
court of Jackson County against Arthur Gregory, as ad-
ministrator of said estate, and his bondsmen, the appel-
lants herein, to recover $248.16 surcharged against the 
administrator's account in the probate court, for failure 
to pay said amount to the administrator in succession. 
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It was alleged in the complaint that appellee's claim in 
the full amOunt of $509.62 was allowed and declared . a 
fourth-class claim by the probate court on September 3, 
1921 ; that, on account of the indebtedness of said estate 
being greater than the assets, said administrator re-
ported to the court that he could pay only 42 per cent. 
of claims allowed in said class, and that he was there-
upon authorized and directed by the court to pay such 
dividend on the claims allowed, and to obtain and file 
receipts therefor ; that he filed his first and final report on 
November 3, 1923, showing payment of the 42 per cent. 
dividend to all the creditors whose claims had been 
allowed, except appellee ; that on January 2, 1924, appel-
lee filed exceptions to the report, which were sustained, 
and said settlement was surcharged with $248.16 as the 
amount due it. 

To this complaint a general demurrer was filed by 
appellants, which was overruled, and, appellants saving 
their exceptions and standing upon their demurrer and 
refusing to plead further, judgment was rendered against 
them for the amount of the dividend, from which is this 
appeal. 

Appellant's contention is that the court erred in 
overruling the demurrer since the complaint was fatally 
defective, because it did not allege that, after surcharging 
the settlement, the probate court ordered the administra-
tor to pay over to the use of appellee or to the adminis 
trator in succession the sum so found due from him. Ap-
pellant overlooks the allegation in the complaint that 
theretofore an order had been made by the probate court 
ordering the administrator to pay the creditors, including 
appellee, 42 per cent. of its original claim, which original 
claim had been allowed in the full amount of $509.62. The 
surcharge was the exact amount of the 42 per cent. which 
the court had authorized and directed the administrator 
to pay said appellee on September 3, 1921. It was un-
necessary to repeat this order, as no change had been 
made in the amount by the surcharge. This court ruled 
in the case of Statham v. Brooke, 140 Ark. 187, 215 S. W.



581, that an order of distribution or an order to pay over, 
and a failure to comply with, the order by an executor or 
administrator is what constitutes a breach of the ad-
ministrator's or executor 's bond, and fixes the liability on 
the bondsmen. 

No error appearing, the judgment is affirmed.


