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TREECE v. STATE.

Opinion delivered February 8 1932

1. INTOXICATING LIQUORS—ADMISSIBILITY OF EVIDENCE. —Ev1dence
held to identify a bottle exhibited in a prosecution for selling
liquor as a bottle taken from a witness who testified that it con-
tained part of liquor sold to him by defendant.

2. CRIMINAL LAW-—ADMISSION OF EVIDENCE—HARMLESS ERROR.—In a.
prosecution for selling liquor, there being no.question whether the
liquor sold was alcoholic, introduction of a bottle containing a
part of the liquor alleged to have been sold could not pre]udlce
defendant. .

Appeal from Faulkner Circuit Court; W. J.
Waggoner, Judge; affirmed.

Kenneth C. Koffelt, for appellant. .

Hal L. Norwood, Attorney General, and Robert P.
Smath, Assistant, for appellee.

Butrer, J. Ed Treece was tried and convicted on a
charge of selhng alcoholic liquor, and from the verdict
and judgment is this appeal.

The testimony on the part of the State was to the
effect that one Godbey, on the evening of Thanksgiving
Day, 1930, was arrested for drunkenness, and a pint bot-
tle of whisky was discovered in his possession. This
bottle was taken by the officer who made the arrest and
labeled for the purpose of identification, and by him
given to another person in the mayor’s office for safe-
keeping. It was again delivered to the officer, who ex-
hibited it at the trial, over the objection of the defendant.
Godbey testified that on the evening of Thanksgivmg
Day, 1930, he bought a half-gallon fruit jar .of whisky
from the defendant and paid him $4 for it; that it was
on this liquor that he had become drunk When he was
arrested; that a part of the liquor in the fruit jar had
been drunk, and that he had poured what was left into a
pint bottle, but did not remember where he got the bottle.

This testimony was corroborated by the testimony
of other witnesses, all of which was denied by the defend-
ant, who testified that Godbey and his companions had
inquired of him where they could buy some liquor, and
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that he informed them that he did not know; that he
never sold any liquor to Godbey, and that Godbey had
not entered his house. The defendant’s daughter testi-
fied corroborating the testimony of defendant, stating
that she was with her father on the occasion when- God-
bey came to their house, and that Godbey did not come
into the house, and did not purchase any liquor.

The only ground urged for reversal of the judgment
is for the alleged error of the trial court in permitting to
be introduced in evidence the bottle of liquor taken from
the person of Godbey by the officer, on the ground.that
the bottle of liquor was not identified as the same as that
taken from Godbey. This objection is not tenable, for
the reason that the evidence plainly shows that the bottle
introduced in evidence was the same as that taken from
the person of Grodbey, who testified that it contained part

- of the liquor sold to him by the .defendant. We are of
the opinion that no prejudice could have resulted, for the
reason that it was immaterial whether the liquor offered
in evidence was the same as that taken from Godbey.
There was no question as to whether it was alcoholic .
liquor or a different kind of beverage that was sold, and
the introduction of the liquor could have served no useful
purpose or have prejudiced defendant.

: The only question in the case was whether or not
- Godbey had purchased aleoholic liquor from the defend-
ant. Godbey and the other witnesses for the State testi-
fied that he did, while the defendant testified that he had
sold Godbey no liquor or beverage of any kind. The
evidence was amply sufficient to sustain the. verdict of
the jury, and the judgment will therefore be affirmed.



