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Tavyror v. DerMmort GrOCERY & CoMMmIssion ‘CoMPANY.

Opinion delivered January 18, 1932.

BANKS AND BANKING—INSOLVENCY-—PREFERENCE.—The payee of a
depositor’s check, indorsing it and accepting a cashier’s check
from the drawee bank which was not paid on account of the
failure of the bank, held not entitled to preference under Acts
1927, No. 107.

Appeal from Chicot Chancery Court; E. G. Ham-
mock, Chancellor; reversed.

Gillison & Gillison, for appellant.

John Baxter, for appellee.

McHaxey, J. On November 15, 1930, O. F. Town-
send, being indebted to appellee in the sum of $86.29 and
being a depositor with a checking account in the Chicot
Trust Company, drew his check on the trust company in
favor of appellee and delivered same to its agent. On
the same date said agent took the check to the trust com-
pany, indorsed it, asked for and received a cashier’s check
payable to appellee for the same amount. This cashier’s
check was never paid because the trust company was
never open for business again after November 15, and
was placed in appellant’s charge for liquidation on No-
vember 24. Appellee presented its claim to the chancery
court for allowance as a preferred claim, which the
Bank Commissioner disputed, and the matter was pre-
sented on an agreed statement of facts as above set .
out, and, in addition that appellee’s agent was well
known to the trust company, and the Townsend check
would have been cashed if -desired by him, but that he
elected to take the cashier’s check instead. Appellee
carried no account with the trust company, its office
being at Eudora, about sixteen miles from Lake Village,
the home of the trust company. The claim was allowed
as a preferred one, and the Bank Commissioner has
appealed.

Tt is admitted by appellee that, unless authority for
the classification of this claim as preferred is found in
act 107, Acts 1927, p. 297, it is a general and not a prior
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or preferred claim. Said act provides that ‘‘all ereditors
of a bank of which the Commissioner has taken charge
are classifiable either as secured creditors, prior cred-
itors or general creditors.”” The act then proceeds to
define each class of creditors and there are seven sub-
divisions defining ‘“prior creditors.”’ Appellee relies
upon the 6th subdivision as covering its case, which is
as follows: ‘“(6) the owner of the proceeds of a collec-
tion made by said bank and not remitted by it, or of
which its remittance has not been paid, when such collec-
tion was made otherwise than by honoring a check or
other order upon said bank or by a charge against the
account of a depositor of said bank, and the said collec-
tion has had a distinctive identity in the hands of said
bank, has actually increased its cash assets, and has not
resulted in merely shifting its liability upon its books
from one of its creditors to another or new creditor.”’
Appellee’s situation fails to fit this definition in any re-
spect. The bank made no collection for appellee. Tis
own agent made the collection from Townsend, presented
the check to the bank and asked to and did become its
creditor by taking a cashier’s check. Compare Taylor
v. Corming Bank & Trust Co., 183 Ark. 757,38 S. W. (2d)
9957.  Also the bank honored the check of its depositor.
No new funds were deposited in the bank, but the bank
simply shifted its liability from one creditor, Townsend,
to another creditor, appellee. Not being a collection
made by the bank, the 6th subdivision of the act has no
application. Nor does any other provision of the act
defining prior creditors apply. The act further provides
that ¢‘all creditors not in this section hereinabove classed
as secured or prior creditors of said bank, including the
State of Arkansas and any of its subdivisions, shall be
general creditors thereof.”” Therefore, appellee is a gen-
eral creditor, and the court erred in holding otherwise.

Reversed and remanded with directions to allow the
claim as a general one.



