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GA_RRET;I.' v, STATE
Op1n10n dehvered October 19, 1925.

FRAUD—OBTAINING FOOD OR’ LODGING WITHOUT PAYING. —-Crawford
& Moses’ Digest, §§ 5571-2, providing that any person who shall

. obtain food or lodging at-a hotel or boarding house and neglect
‘to pay therefor shall be subject to a fine, ete., was intended to
"“apply only to persons who obtain food or lodging for themselves,

' and not to persons who agree to pay for the accommodatlon of
other persons .

Appeal from Nevada Clrcult Court J H. M cCollum,
Judge; reversed.

W. 8. Atkins, for appellant

“H.W. Applega,te Attorney General and Da,rden
Moose, Assistant, for appellee

McCurrocs, C. J. Appellant was conv1cted of vio- -
lation of the followmg statute:

““Section 5571. Penalty for fmud Any person who
shall obtain food, lodging or other accommodation at any
hotel, . inn, boardmg or eating ‘house’ with intent to
defraud the owner. or keeper thereof, shall be fined not
exceeding one hundred dollars or be imprisoned in the
-county jail not exceeding three months.””” Crawford
& Moses Digest. : '

““Section 5572. Fraudulent intent—proof. Proof that
lodging; food or other accommodations were obtained by
false pretenses, or by false or fictitious show or pretense
“of any ‘baggage or other property, or that the person
refused or neglected to pay for such food, lodgmg and
other accommodations on demand, or that he gave ih pay-
ment . for such food, lodging or other accommodation
negotiable paper on which payment was refused, or'that
-he absconded without paying or offering to pay for such
food, lodging or other accommodation, or that he sur-
rept1t1ously removed or attempted to remove-his - baggage, .
shall be prima.facie proof of the fraudulent intent men-
tioned in § 5571, but this act shall not apply where there
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has been an agreement in writing for delay in payment
for a period to exceed ten days.”” Id.

The pr oof adduced by the proseeutlon'tended to show
that. appellant and- one .McInturff as. copartners-were
engaged in :drilling  an' oil well‘at or near'the’ town of
Enmmiet, in Nevada county ; that the proseoutlng withess,
Mrs. V1ckers was, enoaged in running a. boardlng‘ house,
‘and  that appellant and his partner boarded their
employees at Mrs. Vickers’ place and aO’reed to-pay the
board bills; and that they failed, on demand, to pay the
bills of two of the employees Powell and’ Terry by name.
Appellant testified that during the progress of the work
of drilling the well he and McInturff dissolved partner--
ship, and that MeInturff, with the consent of Mrs. Vlckers,
assumed the payment of the board bills... There is.a
controversy as to whether or. not the b1lls of Powell and
- Terry were paid. .

Our construction of the statute 18 that it was 1ntended
to apply only to persons who ‘obtain food and’ lodglng
for themselves, and ‘not to one who agrees to Ppay for
the accommodation of ‘some other : person Tt will" be
observed that the statute provides that a prima facw case
-of fraud is made where a person ‘‘neglected to pay for
such food, lodg1n0° or other accommodation on demand,’’
and, if we give the statute any other interpretationi than
that mentioned above, it would: offend against, the pro-
vision of the Constltutlon (art. 2, § 16). against (‘“im-
prisonment for debt.in any:civil actlon 7 The failure or
refusal of a person to.pay for the- accommodatmn ‘of
, another person-amounts to:nomore nor less than a breach
of any other obligation, therefore it is not within the
power of _the Legislature. to make this a crlmmal
offense. - . : .- .

We refrain: from passmg upon ‘the’ const1tutlonal1ty
of that part of the statute whici makes it an offenise
. merely for a person to neglect to pay for his own aceom-

modatlons at a’ hotel as that 1s not involved'in the present
case. ' : ! '



