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:PERJURY—FALSE AFFIDAVIT—MATERIALI’I"Y —An mdu}:tment for perJury
: allegmg that accused falsely made affldav1t before a- Justlce ‘of |

_the peace of . a certam townshlp ‘and’ county that’ he saw a person
* named' makmg whlskey, w1thout statlng wheré he was ‘making 1t
~11 is-insufficient 'in- fa1lung' torshow .that .the false' affidavit related

to :a_material - matter oy S 1 tE AT NS P PP PP
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Appeal ‘from Clay Clreult Court' ’Western D1str1ct
;W. ‘W' Bandy, Judge: reversed o e .
e Raley & Ashbaugh for appellant e
f H. W. Applegate Attorney General and Darden
Moose Asszstarnt for appellee ‘
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of Clay County, and,” a8 4 ,punrshment therefor wasA
adJudged to serve a terrn of one year in. the State péni-
tent1ary From the Judgment of’ oonvmtlon appellant
has duly prosecuted an’ appeal to " this” court,’ ‘Telying
mamly for a’reversal of the' Judo“ment upon the alleged
msufﬁmeney lof the, ev1dence to sustaln {hé cliarge of per-
CJifty. We agree with appellant in this contentioii:' ' The
bas1s of the charge was an atﬁdawt wh1ch appellant ‘ade
‘before Otto Sullms, a duly quahﬁed’ justiee 'of" the pedce
of Kilgore township, in ‘the Western Dlstuct Ol CldV
County The affidavit id'as tollows: & 7 R
LT WLOHL Liednum, Saw Chiirléy Powers makmo
thlskey on or about July 15, 1923. I have séen- ‘@harley
Powers making Whlskey somé six of seven t1rnes and I
have drank some of it morée than once.’ ’
“W. H. Lednum
“Subscrlbed and sworn to before me this August 1,
1923. Otto Sullins, J. P.”’

- This was the only evidence appellant gave before
said justice of the peace, and it was alleged in the indict-
ment that he unlawfully, wilfully, corruptly, falsely,
knowingly, voluntarily, and feloniously made the affidavit.
Section 2588 of Crawford & Moses’ D1gest defines per-
jury as follows:



© “Perjury-is the wilful and corrupt swearing, testi- -
fying or affirming: falsely to any material matter in .any
case, matter or proceeding in any court, tribunal; body
corporate or other- officer having by law authorlty to ad-
minister .oaths.”’. ..

According to this definition, the materlahty of .the
alleged false.testimony must have appeared in the affi-
davit. - It should.have shown on its face that appellant
saw Charley. Powers making whiskey in Clay County....It
was necessary.for the venue to appear in:the affidavit.to
make the subject-matter contained therein material.. It
was:entirely immaterial if appellant saw Charley Powers
makmg whiskey in:some other county., ... = L
» ‘The::judgment is thérefore reversed, and the cause

is remanded with: dlrectlons to dlscharge appellant
. ot
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