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- BripgEs v. STATE.
* Opinion delivered September 28, 1925.

1. HOMICIDE—EVIDENCE—DECEASED’S GOOD CHARACTER.—In a prose-
cution for murder, evidence on behalf of the State that deceased
was a peaceable and law-abiding citizen is not admissible unless
defendant undertakes to attack deceased’s character.

2. HOMICIDE—INSTRUCTION—ASSUMPTION OF FACT.—An instruction
which assumed as undisputed that defendant procured'a pistol
-and went armed with it to deceased’s abode was erroneous where

defendant gave a different explanation of his possession of the
weapon.

Appeal from Sebastian Circuit Court, Ft. Smith
District; John E. Tatum, Judge; reversed. ’
Crovens & f'/raqap/n(- ‘FOI' ahpel]apf Tl

H. W. Applegate, Attorney General, and Darden
Moose, Assistant, for appellee.

Woon, J. Martin Bridges was indicted in the Sebas-
tian Circuit Court for the crime of murder in the first
‘degree in the killing of one Liouis Chappel. He was tried,
convicted and sentenced by judgment of the court to two
years’ imprisonment in the State penitentiary, from
which judgment he appeals.

1. There are thirty-two assignments of error in
appellant’s motion for a new trial. The 18th assignment
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is as follows: ‘‘The court erred in admitting, over the
objections of appellant, the testimony of the witness, G.
L. Winters, as to his knowledge of the general reputation
of Louis Chappel, the deceased, as a peaceable, law-abid-
ing citizen.”’ . _

At the conclusion of the testimony adduced by the
appellant, the State called in rebuttal G: I.. Winters and
asked him the following question: ‘‘Did you know the
general reputation of Louis Chappel in the community
in which he lived as being a peaceable and law-abiding
citizen?’”” Counsel for appellant objected to the question
on the ground that no attack can be made by the appel-
lant on the reputation of Louis Chappel. The objection
was overruled, and the witness answered that he was
acquainted with the general reputation of Chappel in the
community in which he lived and that it was good.

Three other witnesses for the State testified in rebut-
tal to the same effect, over the objection of appellant, but
appellant’s objection to their testimony was not made
a ground of the motion for a new trial and, therefore, we
can only consider the assignment of error as to the rul-
ings of the trial court in permitting the testimony of
Winters. :

The appellant killed Louis Chappel in a personal
rencounter. The testimony adduced by the State tended
to prove that the appellant was the aggressor, made an
unprovoked attack upon -Chappel, and shot and killed
him with a pistol. On the other hand, the testimony on
behalf of the appellant was to the effect that Chappel was
the aggressor; that Chappel rushed upon the appellant,
grabbed at a gun which appellant had in his belt, and that
in the scuffle over the gun both appellant and Chappel
and Chappel’s wife, the sister of the appellant, had their
hands on the gun, and in the struggle the pistol was fired;
that appellant did not try to fire the pistol and did not
intend to shoot Chappel, or to fire the shot that killed him.
In the testimony that was adduced on behalf of the avppel-
lant no attack was made upon the reputation of the
deceased Chappel for peace and quiet. Under these cir-
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cumstances, it was prejudicial error to permit the testi-
mony of Winters as above-set forth. .
The effect of former rulings of this court is that, in
the absence of an attack made by the defendant upon the
general reputation of the deceased for peace and quiet,
testimony offered on behalf of the State tending to prove
the general reputation of the deceased for peace and quiet
is inadmissible. Bloomer v. State, 75 Ark. 297-299 ; Fisher
v. State, 149 Ark. 48. See also Kelly v. State, 146 Ark.
509-512. The Attorney General contends that the testi-
" mony was admissible under the announcement made by
this court in Carr v. State, 147 Ark. 524 at page 528, as
follows: ¢‘The plea of self-defense was interposed, so the
question as to whether the appellant or deceased was
the .aggressor became a material issue. The general
reputation of each for peace and quiet, therefore, was
admissible as tending to show whiech was the probable
aggressor.”” But the above language of the court in that
- case, when considered in connection with the question
there to be decided, cannot be taken as authority for the

admission: of the testimony to which objection is made in

the case at bar. In the Carr case the appellant had
attacked the reputation of the deceased for peace and
quiet, and the State was undertaking to rebut such testi-
mony by showing that the general reputation of the
deceased for peace and quiet was good. As stated in the
opinion, the question presented by the record in the Carr
case was ‘‘whether a character witness who testified to

_ _ _the good repntation.of the deceased could, on cross-exam--—-

ination, be interrogated concerning specific acts of vio-
lence on the part of the deceased within the personal
knowledge of the witness to test the soundness of the
statement of the witness tending to establish the good
character of the deceased.”’

The question in the case at bar, therefore, was not
presented and not under consideration in the Carr case,
and it was not in the thought of the court in that case to
announce a doetrine in conflict with the decision of this
court in Bloomer v. State, supra, which doctrine has heen
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since approved in Fisher v. State, supra. Taking the
opinion of the Carr case in connection with the facts of
that case, the language upon which the Attorney General
relies only meant that the general reputatlon of the
deceased for peace and quiet was admissible in evidence
by the State to rebut the testimony given by the defend-
ant in which an attack had been made upon such reputa-
tion, and therefore the Carr case 1is not out of harmony
Wlth our former decisions.

The Attorney General also cites cases in other juris-
dictions. Wi have not examibed these to -determine
whether they announce a doctrine contrary to our own
decisions, for, whatever may be the ruling elsewhere, we
consider the doctrine of our own cases sound, and would
not follow any contrary rule, though approved by other
courts.

The error of the court in permitting the testimony
of Winters was therefore, as already stated, prejudicial
to the appellant, and for this error the judgment will be
reversed and the cause remanded for a new trial.

2. In view of a new trial, we deem it proper to say
that the court also erred in giving, at the request of the
State, instruction No. 1, as follows: ‘‘The fact that the
defendant procured a plstol and went armed with 1t to the
abode of the deceased is a circumstance that the jury may
consider in determining what was his purpose and inten-
tion of going there at the time; but, after considering all
the testimony in the case, if you find that he carried the
pistol there with him for some legitimate purpose and not
for the purpose of killing the deceased, this will not cut
off his right of self-defense.”’

The appellant testified that he had returned to the
home of the deceased, which was also appellant’s home,
for the purpose of getting the pistol; that it was his cus-
tom to carry the pistol back and forth between the com-
press where he worked and his home; that he had neg-
lected to take the wistol with him to Work and he went
back home to get it; that he went home and got the gun
from where he usually kept it; that Louis Chappel was
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there and said, ‘‘You are back here again, are you,”’ and
appellant replied, ‘‘Yes, I came back to get my gun.”’
Chappel then said, ‘“Oh, you have a gun, have you,’’ and
rushed toward the appellant.-

In view of the above testimony of the appellant, the
court should not have given the instruction above set out.
It is at least susceptible of the construetion that the trial
court assumed as an undisputed fact that the appellant
procured a pistol away from his home and went armed
with a pistol to the abode of the .deceased. Doubtless
what the court intended to tell the jury was that, if the
jury found from the testimony that the appellant at the
time of the fatal rencounter was armed with a pistol, this
was a circumstance which the jury might consider in
determining what his motive was; that they might con-
sider all the testimony in the case concel ning appellant S
possession of the pistol at the time of the rencounter in
determining whether he had the same for a legitimate
purpose as explained by him or for the purpose of kill-
ing the deceased. The phraseology used by the court to
express his thought was not happy, to say the least, and, if
an instruetion on the subject is offered on new trial, it
‘should be couched in language which is not susceptible of
being construed as an invasion of the province of the jury
in determining a disputed fact.

The appellant objects to other rulings of the court
in the giving of. instructions, but we deem it unnecessary
to comment upon these except to say we have examined
the same and find no reversible error in the rulings of the
court in the particulars of which the appellant complains.
Since the case must be reversed and.remanded for the
error indicated, we refrain from discussing the objections
made by learned counsel for appellant as to certain
remarks of the court, and to the alleged error of the
court in its rulings concerning the testimony of one J. A.
Barrett, as the alleged errors in these respects, we
assume, will not be r ‘epeated on a new trial.

For the error in admitting the testimony of G. I..
Winters, the judgment is rever sed, and the cause is
remanded for a new trial.



