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1., Los'r INS’I‘RUMENTS—BURDEN QF PROOF —One Ywho cl'a1m§ title
under an’ lnstrument alleged fo 'have been Iost has the burden
of establishing the execution, contents and loss of such msrer-
ment by the clearest most concluswe and sat1sfactory proof ’

AR Los'r INSTRUMENTS——SUFFICIENCY OF PROOF.—Evidence held to b?
’ msuﬂiment to establish the Toss of a deed.:* : S

Appeal from Pra1r1e Chaneerv Comt Northem qu-
.tmct A. L. Hutchins, Chancellor on excha.nge,r1_eversecl.
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W. A. Leach, for appellant.
J. N. Rachels, for appellee.

Woop, J. Jesse Martin died in the year- 1872 At
the time of his death he owned a large body of land in
Prairie County, Arkansas, including therein a tract con-
sisting of two hundred and forty acres. He left a widow
Narcissa Martin, and four children, Joseph Martin,
Lizzie Martin Langford, Artimissa Babb (nee Martin,
now McDaniel), and Ab Martin, as his only heirs-at law.
Joseph :Martin died in 1905 or 1906, leaving surviving
his widow, now Annie Kerrin, and one daughter, Viola
May Martin. Viola May Martin died April 9, 1915, leav-
ing her surviving, Lizzie Langford, -Ab Martin and
. Artimissa McDaniel as her sole and.only heirs at law.

The two hundred and forty acres of land were allotted
" to Narcissa Martin, the widow of Jesse Martin, as her
dower interest in his lands. The reversionary interest
in: these lands-was sold at administrator’s 'sale to pay
the debts of Jesse Martin. Narcissa Martin, the widow
of Jesse Martin, died in 1906. .Soon thereafter suit was
instituted by those who had purchased ‘at the adminis-
trator’s sale to quiet the title. Lizzie Langford, Ab
Martin, Viola May Martin and Artimissa Babb (now
MeDaniel) intervened, claiming the land as the heirs of
Jesse Martin, and Annie Martin (now Annie Kerrin, the
appellee) intervened claiming dower as the widow of
Joseph Martin. A decree was rendered in that action
vesting title to the lands in Lizzie Langford, Viola May
Martin, Ab Martin and Artimissa Babb (now MecDaniel).
Artimissa McDaniel and Ab Martin conveyed by
quitclaim deed to W; A. Leach; Leach and wife conveyed
by warranty deed to A. L. Erwin; Artimissa McDaniel
 also conveyed by quitclaim deed to A. L. Erwin: C. C.
MecDaniel, administrator of the estate of Ah Martin, also
executed an administrator’s deed to the estate of Ab
Martin; Lizzie Langford (nee Martin) executed a quit-
claim deed to W. A. Leach on the 7th of July, 1917, and
on the 21st day of July, 1917 Leach and wife conveyed
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this interest to A. L. Erwin.. By these conveyances:

Erwin became the owner of all the  lands . mentioned
except the dower interest of Annie Kerrin (nee Martin).

On the 5th of May, 1922, the -appellee instituted
this action. She alleged in her complaint that she was
the widow of Joseph Martin, one of the heirs of Jesse
Martin, deceased ; that Joseph Martin; at the time of his
death, was the owner of an undivided one-third interest

in the lands and that he left surviving him his widow,’
Annie Martin (now Annie Kerrin), and one child, Viola

May Martin; ‘that Viola May Martin died without issué,

and that upon her death the appellee became seized and’
possessed of the one-third interest as the sole and only"
heir of Viola May Martin. In November, 1922 -the appel-‘

lee filed an amendment to her complamt in Wlnch she
alleged that Joseph Martin had executed to the appel—
lee a deed conveying to her all of his interest in the lands

mentioned, and alleging that by virtue of such deed. she‘

was ‘an:owner. of an.undivided one-fourth interest in
the lands. She further:alleged that the deed.from Joseph
Martin to her -had been.lost or destroyed and could not
be produced; that Erwin was in possession of her inter-
est in the lands, and .that the lands were estimated to be
of the value-of $10,000; that Erwin had been in posses-
sion thereof for more than ten years receiving rents and
profits, and that he.refused to deliver possession or to

allow a sale of the lands for partition.. Shenravedthat—:

" the lands be partitioned.

She was joined in her amended complamt by Home1
L. Martin and Thomas W. Martin, minors, thr ough ‘their
next friend and mother, Slretha Martin - Harrison,
claiming that they were the sole heirs of A.-Martin, and
entitled as such to an undivided one-fourth 1nterest in
the lands. They prayed that they recover ‘of the appel-
lant their interest and for.all .proper and general relief.
The answer of Erwin ‘denied :the material allegations-of
the complaint as'to- the alleged titlé: of the plaintiffs
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and set up that he was the owner of the lands under
the -chain of title above set forth. el

‘The’ court, at the hearing, entered a decree -dis-
missing the comp_lamt of Siretha Martin Harrison as the
next friend of Homer and Thomas Martin, minors; with-:
out prejudice to their interests.. The court also éntered
a decree adjudging that Annie Kerrin, is .the owner -of
an undivided one-fourthinterest in the lands.described
in the complaint and decreed as SW1; section 29 and
north: half of \TVV% of section 32,.township ﬁve n01th_

range four west, contammg 240 acres, more oOr less The
© court, further appomted a mastel to state an, account of‘
the réntals and pr; oceeds from the land, and ordered that
the land ‘be, sold" and the ploceeds partltloned between
AL, Erwm and 'Arihie Keirin; ahd retained control of
thé cause unfil ‘turther order ot the court. There is no
appeal from the decree of" the ‘court d1sm1ss1ng ‘thée’com-
plamt without prejudice to ‘Homer and Thomas Martin;
through' their mother and next frlend “Siretha ' Martin
Harfisen, and ‘that branch of ‘the cage passes out A L
E1W1n duly- prosecutes this appeal. - . :

¢ While-the pleadings and the testlmony ‘are Voluml-
nous; there are-'really only- two ‘questions presented: by-
this appeal. First, has Mrs. Annie Kerrin«{(hereafter
called appellee) established her ‘title to an undivided one-
fourth .interest in -the lands in'controversy :throiigh a
deed- alleged -to have been executed .and ‘delivered' to
her by her husband, Joseph Martin;"and;' sécond, “was
Erwin (hereafter called appellant) an: 1nnocentf pur-
chaser for value?

1. - The appellee testified in substance that J oseph
’ Martm was. her first husband.. He deeded to her :an
undivided 6ne-fourth interest to the lands described in
the complaint. Dr. Burney ‘wrote the deed, and her
husband brought it home and: gave it to hér. The last
time she,.saw the deed was, when she gave it to J: N.
Rachels, her attorney: She didn’t know where .the deed
was until she went to hunt up some deed of her father’s
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estate-in- Mississippi and found this .deed in his: book
over at appellee’s brother’s house in her.father’s trunk.
She was handed:a book and stated that that was the book
referred to.. -After she found the.-deed her brother, Lige
Babb, and nephew,” Connie Babb,- saw it: and heard..it

read.. .Appellee was claiming. such- rights as- she, had.

under that' deed.; She ‘employed Mr. Leach, and.,when
she told him that she was: only claiming a dower inter;
est she meant such rights as she acquired under the deed
from- her husband. . She -told Mr. dieach. such facts as
she knew, and he had looked after her interest.for nearly
ten.years..,Soon after.the Supreme Court..decided the
case; confe1r1ng ‘the title: of .the Jesse ,Martin . heirs;
Lieach reported to the other heirs that witness had died:
Since. the. death.of Joseph Martin, her huspand,-neither
Ab. Martin nor Mrs. McDaniel had,claimed any interest
in that part of Jesse Martin’s: estate ‘which -belonged..to
her husband,- Joe Martm and which. he, deeded to the
appellee..... . .. e
L Mrs, Slretha Martm Harrlson testlﬁed that she had
seen -a-deed; from Joseph Martin ¢onveying lis.interest
in' the -Jesse -Martin. estate to his wife, :Annie,’ Martin:
Witness understood.that. she had a deed to Joe Martm s
" part-of-theiestate. ¢ :
Mrs. ‘McDaniel testified’ that Jesse Ma1'r1n wa's hel
father.:. She had two. brothers, Ab and Joe; and: ene

sister,.: Lizzie, who, with Witness, were his:sole:~héirs.
In 1905 a suit was hronght. by -Mr: Leach to'recover;the -~

interest of the heirs in their father s estate. Neither the
witness, -nor-Ab. Martin, nor +Lizzie Langford claimed
any interest:in Joe Martin’s land:’ Appellee was his
wife,-and .she had a «child by him. Thet were :both

dea(.i,' and witness thought appellee was entitled:.to -Joe’s
interest in .the land. Appelleé didn’t receive 'any pay-
for such: intetest, and- witness didn’t think  Ab;:thad

received any. Witness had received pay for her inter-
est,.but not for Joe’s part. Witness ‘asked Mr.- Leach
why appellée’ didn’t get her part—Joe Martin’s. part—
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and Leach replied that if there was anything com-
ing to her he would pay it. That was at the time. the
deed was executed and before, too. After the death of
Jesse Martin, his heirs turned the matter over to Mr.
Leach to get their intere§t. While he had it in control
.and about the time witness executed a deed to her inter-
est and received $500 for same, ‘witness heard ‘that
Leach said that appellee was dead but Wltness kneW that
. she was not dead.

-Connie Babb' testified - t.hat appellee. ‘was Wltness»
aunt_ She was present one day when appellee’ was
looking through her trunk, and came across.an old book
like one shown witness. She found in that book a deed
from Joe Martin to appellee deeding his interest in the
lands across the river to her. Mr. Rachels was present; -
Witness heard appellee read the deed, and after she
read it she handed it to Mr. Rachels. "

Lige Babb testified that he was a brother of the
appellee, and remembered the time when she was down at
his house looking through a trunk for some papers of
her father’s estate.- Witness was shown in a’little book,
and stated that he had seen the same many times. The
appellee found in that book on-the occasion named some
papers that belonged to witness’ father, and ‘also some
that belonged to witness’ sister. Among these -papers
was a deed made by Joe Martin to appellee. After the
deed was found, it wias handed to Mr: Rachels, and he took
it away. That was the ﬁrst tlme Wltness had ever seen
the deed.

- JUNY Rachels testified that he was employed at- ﬁrst
by other -persons than the appellee to investigate the
title to the Martin lands, and found that 240 acres had
gone through the courts. There were four Martin heirs,
Joe Martin, Ab Martin, Lizzie Langford and ‘Artimissa
McDaniel. Ab and Joe had deeded their interest ‘to
their wives..- The women brought suit through Mr. Leach
for recovery of the land. Witness came to Des Are
and made some investigations. He was looking through
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appellee’s father’s papers and also: her husband’s
papers and found the deed from Joseph Martin to the
appellee.. He compared the numbers in that deed with
the lands in the original complaint and found they were
the same. He then filed thé amendment to the com-
plaint claiming title to the lands in appellee through
this deed. Wltness decided to have the deed recorded.
He [pla,ced the deed with a check in a letter to appellee
containing instructions to the clerk of Prairie County as
to how to proceed, and what disposition to make of the
deed after recording it. He mailed the-letter to appel-
lee. Appellee: informed witness that the letter never
reached her. "The consideration mentioned in the deed
was $1.00 and love and affection. On cross-examina-
tion witness stated that he had ‘a 'conversation with
appellée before he filed the first complaint. He knew at
that time that she was claiming to-have a deed to the
land.. ‘Witness was asked: ‘“Why is it then that you
brought suit for her as the heir of her daughter if you
knew at that time she had the deed?’’ Witness answered :
‘I did that for this reason: I told you a moment ago,
and I repeat it; that lost deeds are seldom found. Mrs.
Kerrin, if she w111 pardon me for it, I found to -be about
one of'fthe most-ignorant women about land titles that
God Almighty ever allowed to live in Arkansas, and the
most.of the information that I could get about the title T
got from outsiders, and for that: reason I alleged, basing

‘my -allegations as' much upon my- ‘presumption-of-the —

law as otherwise, that’ she 1nher1ted it because I’ had
understood that the heirs had agreed upon the interest
that each should have.”’ Ques. “‘You drew that com-
plaint, Mr. Rachels, didn’t you, on your understanding
of the law at that time; that she would inherit from her
daughter, didn’t Vou"?” Ans: “I. drew that complaint
at that time for a double purpose, first,  becavise I
believe, as T have been told, that those hens had agreed
on a division, and furthermore ‘because I believed that
under the pecuhar circumstances of the estate and on
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account of the agreement the court would so hold.”” Ques:
“You didn’t. change your complaint until -after .you
received a letter from me calling your attention to the
decision.of, the Supreme Court in .the  case of. Kelly 'S
Hewrs w M('Gmre did, you??’ Ans. I didn’t change
my. complalnt untll after I recelved that: and many
other letters from you, but I knew of that case, hefore
you. wrote me,, and I wouldn’t have changed my complamt
if.I hadn’t had the deed in my hand at the time.and. was
reasonably certam that. I would be, able to. preserve it
and present it.in, court '

. Leach testified that. he represented the Martm heus
im htlgatlon ‘involying thé-title:to. the lands - described
in.the complaint, . He then testified to.the various deeds
exécuted to-him:by the:Martin heirs, and.the deed exe-
cuted by him to ‘Erwin, as already mentioned.! He fur-
ther stated: that at the time his contract with' the Martin
heirs: was .signed t6 represent them in the litigation, it
was ‘his. understandlng ‘that Viola May. Martin,..Ab
Martin, Artimissa’ Martin, and Lizzie- Martin; ‘were-the
only heirs-of .Jesse: Martin, each having:.a one-fourth
interest.in.the.estate... The .only claim that the appel-
lee liad ever made to these lands was a.dower-interést as
the -widow of: Joseph.Martin. The deeds-were made-.on
the theory. that whatever interest. Viola May Martin had
in .the lands were. cast. by the law of. descentupon Ab
Martin, iArtimissa. MeDaniel and Lizzie ‘Langford;.and
thio deeds were executed for.the purpose of conveying to
Erwin all the. title'except: such interest as the.appellee
might have in the lands as the widow of Joseph-Martin.
The deeds mentioned were-identified and: introduced.in
evidence., Witness then entered:-uipon an;extended: and
detailed explanation of his employment. and connection
with the.litigation involving: title to the lands in’ eon-
troversy and the result. of that litigation,-which it is
unnecessary, in view,of thé-conclusion we:lave reachéd,
to set forth at length, and .it wonld® unduly éxtend this
opinion to do so:: ‘Witness stated that' when the lands
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were sold. the 'questi'on of appellee‘s interest was dis-
cussed,‘and it was the understanding -of all parties’ that
the only interest she had was a dower inter est, which ‘was-
to be later adJusted He further stated that, during-the
seventéen years of the litigation mvolving the t1tle to
the lands in controversy, he had nevér been inforied by
thé ‘appellée that sheé-had a deed‘ from her hisband'to
his’ undivided interest in the’ lands VV1tness stated that
he wrote ‘a4 lette1 to appellee on August 9, 1916 whlich
the appellee had 1ntroduced in’ ev1dence Thls lettel
contained among others the followmv statement “I
am W1111ng to buy out you1 1nte1est 1t we can agrée on
the price, but. don’t care to buy until thc case is deolded 7
Thls letter was wr1tten n, response to a letter recelved
by . w1tness from the appellee Wlth refe1 ence to the land
" matter—thé htlgatlon then pendmcr in the Suplemc
Court—in which she sought to sell her dow er interest
in the lands. Witness was informed by the appellee
that her interest was a dower interest, and that
is the interest witness suggested he .might buy' when
the Supreme. Court passed on the case. .The letter was
written with that understandmg We have thus set out
fully the testimony:upon which.the .appellee: relies to
establish- her-title to' the lands in contloversy through
the alleged lost deed of her husband . ;
~The rule. is well, estabhshed in th1s State, as Well
as by the authorities generally, -that the burden:is: iipon -
“oné ‘who claims ‘title under- the alleged lost 1nst1un1ent
to establish the execution, contents, and loss ofl ‘such
1nstrument by the clearest ‘most conclus1ve and satis-
factory proof. Nwrm V. Lynch, 73 Ark. 20 Kewnedy
v. Gilkey, 81 Ark. 147; Ja,cks v. Wooten, 52 Ark: -515.
Qee also 25 Cye. 16286, and numerous cases cifed it note,
17-Cye. 778; and numerous” cases’ (1ted 1nlnote Note
to Clark v. Turnér, 38 L. R.A: at page 441; Joh/nson V.
Keome(lu, 53.-S. W 221 Rhodes.v Vmson 59 Am Dec
685. -4 ‘ . o “



