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AvLLeENy v. THoMPsON.

Oplmon delivered June 29, 1925.

1. PRINCIPAL AND AGENT—RATIFICATION.—-Where a purchaser
accepted and retained a deed conveying a fourth interest in min-
eral royalties, instead of demanding a return of his money and
offering to reconvey because of the vendor’s failure to.convey 2
half interest therein according to a previous oral agreement, he
will be held to have ratified his agent’s action in closing the deal
on the basis of a one-fourth mterest and cannot sue for speclﬁc

" performance of such oral contract. :
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2. - CONTRACTS—MODIFICATION OF. ORIGINAL ,CONTRACT.—Ome cannot

..close a contract on “terms knowrn and understood by both parties,

\ and afterwards insist wpon a different contract.simply because

it conformed ‘With the original understandmg, as pafties have 'a

“'right to change or modify their contracts by mutual agreement
before. consummation thereof. - !, .., .. v

3.+ MINES AND MINERALS—CHECK NOT .CONTRACT.—A check given for
.+ royalties,.containing a notation that it is for “one-half royalties
;. on’” two described tracts of land held not a ertten contract for
half royal’txes on both’ ‘oracts but rmerely evidence ‘of payment
of sum named for oné half royalty in one and one-fourth' royalty

" 'ih’ the other, as expressed in the two deeds.

"FRAUDS STATUTE OF—SALE OF MINERAL ROYALTIES—ORAL CONTRACT.
.~ —=Am: oral contract for the sale of a half interest in mineral
- r-royalties in land is within the statute of frauds; .the check and
deeds executed in consummatlon of the contract ‘not constltutmg

a ertten executory contract ®

Appeal from . Columbm Chancery Comt J. Y.
Stevens ‘Chancellor ; reversed. . ’
Appellant pro se. R S
- Hémry Stevews 'and E. 4. Upton f01 appellee ’
Huwvpareys;'J. This suit was brought by appellee
against appellant in the ‘chancery court of Columbia
County to enforce the specific performance of an alleged
contract for the sale and purchase of an undivided one-
~half interest in the royalty of all the oil, gas, and other
minerals on and under a certain seventy-acre tract
of land in s&id county by reforming ‘one of the deeds of
conveyance. The land was conveyed by .appellant to
appellee in two deeds, one conveying an undivided one-
half interest in said royalty upon and under sixty acres
of said tract, and the other an wundivided one-fourth
interest in said royalty. upon and under.ten acres of
said tract. It was alleged that, through mutual mis-
take, an undivided one- fourth 1nterest of the oil, gas,
and -other mineral, instead of an und1v1ded one-half
interest, in the ten-acre tract was conveyed by appellant
to- appellee - <
- Appellant filed an answer denymg that a mistake
had been made in the quantity of royalty. conveved in the
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ten-acre traet, and by way of further. defense; alleged
‘that.the contract- for the sale and ' purchase.- of said
:royalty was verbal and void as: belng within the. statute
of-frauds., -

. The. tause was submrtted to the court upon the
pleadmos and testimony, which resulted in a finding that,
by matnal mistake, the deed. to the tem:acre tract con-

" veyed an undrvrded one-fourth- interest in. said 1oyalt1es,
/instead .of an, -undivided one;half, interest : thereln .and
decreed a 1ef01matron of the deed.so as: to convey a
one; half 1nterest in said royaltles The court further
found that one- half of the royalty: from the oil produced
belonged ‘to appellee, ‘and decreed that ,he have and
recover one- half of the royalty of the .0il: heretofore pro-
duced from which findings and decree an appeal has
been du]y prosecuted to this court The testimony is
confhctmg as to whether appellee contracted with appel-
lant fo purchase an undivided one- -half interest in the 011
4and mineral royaltles in the ten-acre tract, but there, is
no conflict. relative to -the quantlty of royalty entering
into the deal ‘as ﬁnally agreed upon and consummated.
The undlsputed evidence reflects that appellee selected
xHarnwell & Young, a firm of attorneys at Stephens, as,hls
atrent to purchase appellant’s royalty rlghts in, the
seventy-acre tract; and placed a”check in the1r hands
for $2,200-with Whlch to pay appellant for ‘said royaltles
'1f the abstract showed good and suﬂicrent trtle in. h1m

.fOllO'\'v‘lug uUl,leOn in tne lett hand corner to W 1t:~

-+ ““One-half 1oyalty on SEI/JC W%, and S\V:14
‘NW1, SE1, and Wi4:-SWi, SE1, all in see:.. ‘)3 : twp.
15 8., rge. 20 W.’? . On examination. of. the abstract
it: was discovered that appellant . only - owned. an: un-
" divided one-fourth interest:in :the: royalties upon and
‘vnder the ten-acre tract.:- After making-this discovery,
“Harnwell prepared two- deeds, one for an:undivided one-
half.interest.in the-royalties in the.sixty-acre tract, and
the other an undivided one-fourth.interest in. the royal-
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ties in the ten-acre tract. These deeds were executed by
-appellant and delivered to Harnwell in -exchange for
the check which he -indorsed and collected. Harnwell
placed the deeds of record and sent them to appellee,
explaining that he had closed the deal upon the basis of
$2,200 for an undivided one-half interest in the royalties
in- the sixty-acre tract, and an undivided one-fourth
interest in the royalties in the ten-acre tract. Appellee
‘accepted and retained the deeds, and by so doing ratified
the action of his agent.” Unless he intended to ablde by
the sale and purchase of the royalties made by h1s ‘agent,
he should have repudiated the transaction by demand-
ing a return of his money and offering to reconvey the
royalties in said lands to appellant. It is true that he
requested his agent several times to get the other undi-
vided one-fourth interest in the ten-acre tract from
‘appellant, claiming that he was entitled to it under the
original agreement, but at that time he knew his agent
had closed the deal with appellant upon the basis of
$2,200 for an undivided one-half interest in the royalties
in_the smty-aore traict, and an undivided one- fourth
interest in the 1oyalt1es in the ten-acre tract. Ome can-
not close a contract.upon terms known and understood
by both parties, and afterwards insist upon a different
contract simply because same was in conformity with
the' original understandmg between the parties thereto.
‘Parties have a right to change or modify their contracts
by mutual agreement before consummation of same.
Appellee attempts to uphold the decree of the trial court
upon the theory that the only contract which could be
consummated between appellee’s agent and appellant
was expressed in the check. The check was not in sub-
stance or- form a contract between the parties. It did
not purport to be a contract. It was merely an -evi- '
dence of the payment of the sum named therein for .the
royalties expressed in the two deeds. The court erred
in ‘treating the check as a written contract betweén the -
parties. The contract, if any, between the parties was



oral and non-enforceable as being within the statute of
frauds. The check and the two deeds were instruments
executed and delivered in consummation of the contract,
and were not themselves in any sense a ertten execu-
tory contract.

On account of the error 1nd1(:ated the decree is

: ieversed and the cause 1s remanded w1th d1rect10ns to
dlSIIllSS appellee S b111 for the Want of equltv



