136 Ozark MuruaL Lire Ass’~ v. DILLARD. [169

0zARK MUTU_AL LIFE‘A.SSOCiATION' v. DILLABﬁ. 4

Oplmon dehvered J une 29 1925.
1.. INSURANCE—CANCBLLATION OF POLICY—RECOVERY OF ASSES,SMENTS
—Where a benefit certificate is cancelled for misstatement in
‘ the application as to the age of the.insured, the assessments paid
. may be recovered .if the misstatement was made in good faith
and without fraud .

2. EVIDENCE—HEARSAY ———In an .action by a beneﬁelary to recover
assessments paid on a cancelled benefit certlflcate, a wmtben ‘staté-
ment of msured as to her age, offéred by the defendant on the
issue whether her age was ‘intentionally -misrepresented- in ‘the
-, application, for the certificate was properly excluded ag hearsay;
msured not being a party. nor re«presentlng the beneﬁc1ary as hls

' agent in maklng the sbatemenst

37, INSURANCE—AUTHORITY OF . AGENT. ———An msurance comlpany ‘i‘s
.+ not bound by sta/bements made by an agent, un]ess he " was
' - authorized to make them or bhey were: w1thm the scope ‘of hls
" authority. . Lo AR . : oo
4.. 'PRINCIPAL AND AGENT—APPARENT AUTHORITY OF AGENT.—~Appar-
ent authority in an agent is such authority as the principal know-
ingly permits the agent to assume or which he holds the agent
out as possessing such authority as he appears to have by reason
of the the aubhomty which he has; such authorlty 4s a reason-
ably prudent- person, using diligénce and discretion,’in view of
the principal’s conduct, would naturally suppose the agent to

;. bossess. . L - : .

AP !

Appeal from~ Marlon C1rcult Court J M Shmn
Judge affirmed.

R
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Pipkin.& Frederick, for appellant. -
J. H. Black, for appellee.

. Woep, J. This is an action by the appellee agamst
the appellant to recover assessments paid by the appel-
lee on, two policies or membership certificates issued by
the- appellant to Martha Baker, in which the appellee
was named as, beneﬁolary - The appellee alleged that he
had pald in premlums on the policies the sum of $220,
and that the’ appellant cdncelled the policies after. such
premmms ‘had been paid and When the pohc1es were of
the value of $1, 000.

The appellant S prlnc1pal defense was that the.

appellee forfeited his rlghts under the policies by the
non-payment,. of the premiums and assessments as they
were due accordmg to the terms of the contract of
msurance, and further that appellee had perpetrated a
‘W1lful fraud. up*on the appellant at the time of the appli-
cation for the pol101es by stating that . the assured,
Martha, *Baker, was ﬁfty-mne years old, Whereas she was

'at the time more than- s1xty years of age, and therefore -

beyond the age limit of insurance ﬁxed by the laws of
:the appellant company.

The appellee testlﬁed 1dent1fy1ng the poheles about
whlch sthere_ is no d1spute He stated that he had kept
the assessments paid on the poheles until the appellant
.turned. them down face to face. - He had been paying the
assessments for something like seven years. -He- had

74been_navmg' on_matnred nnllmes for fonr_years. eOne::,

Mr. Van Wagner came out to appellee’s place and did
business with appellee’s son.” He made a settlement
. with him and wrote him a check for $1, 000 Van Wagner
said that he had investigated witness’ pOllCleS and
_.found that Mrs. Baker was older than she was listed.
Witness 1emarked T reckon I will get my assessment
money,”’ and VVao*nel said, ‘““Yes,. sir; you will get it as
soon_as I get back to Mena.”’ It was on that occagion
that witness quit paying. VV1tness paid until he was
.turned down.  He had never ‘asked for an assessment
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that witness didn’t pay. The assessments witness had
paid amounted to about $220.

On cross-examination witness stated, among other
things, that he was suing to recover the assessments, and
not claiming under the policies at all.- He further tes-
tified that he didn’t know what position Wagner leld
with the appellant He had been over there to settle
with w1tness son on a pohcy, and Wrote out his' check
for $1,000. HIS busmess over there Was to, settle up
with witness’ son, and Waoner probably came to see
witness too. Wltness had written the eompany and
asked if his. half-s1ster were dead, and Wagner said he
had looked her up and she wasn’t dead, but’ found that
she' was over age, and hé would cancel the pohcles Wit-
ness had not heard from her and thought she might
be dead, and so had witness’ dJaughter to write to see if
she was dead. ' After Wagner came over there, the con-
versation took place as before related by Wltness Wag-
ner said he was going to cancel the pohc1es and would
not receive any more premiums. Wltness had paid every
mornth from'the time the policies were taken" out up to
the time the policies were canceled and had never pald
any after that because Wagner said he would not receive
it, and that he would send -witness his assessménts when
he returned to the office. After Wagnerleft he wrote
back a letter to the witness telling him to keep quiet
about it—thit there was some fraud in it, and that wit-
ness had better keep quiet. If Wagner had not told

witness that, witness: Would have been pavmo* the assess-
ments yet.

'Roy. Dillard testified that he Was the son of the
appellee and was present when Van Wagner came and
made a settlement with the appellee on a claim. At
that time Wagner made a settlement with the
witness, and paid witness $1,000. Witness heard the
conversation between Wagner and the appellee with
reference to the insurance policies that appellee held.
Over the objection of appellant, Wagner told the appel-
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lee that Martha Baker was too old to carry policies, and .
appellee said he guessed he could get his money back,
- and:Wagner said, ‘‘Yes.”” He told witness that he was
an agent of the company. Witness didn’t know whether
he-was or not at the time, but found out that he was
before Wagner left, as.he made a settlement with- wit-
ness for. the company and gave witness a.-check. for
$1,000. In the conversation .with witness’ father, the
appellee, Wagner, told the appellee that he could not
make any more payments; that he would turn them
down and told appellee to tell them. to send his assess-
ment money:in and to do it right now. Wagner said that"
he would send the assessment money to appellee as soon.
as he got back to Mena. Witness further stated that
the check given him by Wagner in. settlement of wit-
ness’ claim, against the company was paid. Two other
witnesses testified for the appellee, and they corrobo-
rated substantially the testimony of the appellee and his
son as to the conversation between appellee and Van
Wagner.

. Van VVagner testified as a witness for the appellant
that he had been in the emplov of the appellant in its
clerical department since 1917. He was sent out occa
sionally to settle policy losses if it became necessary.
He went to the appellee S place in 1922 to settle a. loss
with. appellee s son, Roy, Dillard, who had a policy w1th
the company. . The president, vice- pres1dent and secre--
_tary of the company told witness that they wanted him

to settle the loss-with Roy, and they had been getting =~

several letters from the appellee-with reference to Mrs.
Martha Baker. The last letter stated that she was dead.
They took. it up and found Martha Baker at Casa. Wit-
ness went down to Casa to find where Martha Baker
was and found her at Cotton Plant. She was getting
her mail ‘as Mrs. Adams and not as Mrs. Baker; so while -
witness was over tlere he got to make a settlement and
didn’t know that Roy Dillard lived with the appellee ..
until he got there.. When he got to appellee’s place, he
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asked for Roy Dilliard, and the appellee-came up and’
introduced witness to Roy Witness then -told - appellee»
that:lie had: been: by and had seen Mrs. Baker; that
appellee had been writing to the company about. Wit-
ness told appellee that he had got a statement from
Mrs.- Baker, and that she was very much:alive. Witness
ﬁnally sald to appellee that he didn’t- come to -see’ him,’
and had no business with him; that he had come to6 see
Roy Dillard. Witness stated that he had no authority.
from the company to cancel the policies; that the com-
pany had not authorized the policies to be cancelled;
that the board of directors only had that- authorlty, and
‘witness was not a member of that-board.

The appellant offered to prove by this witness a
" statement furnished witness by Mrs." Martlia Baker,
wtitten out and purportmg to be duly s1gned by Martha
Baker by her mark, dated September 8, 1923, to the
effect that she was a girl at least thlrteen years old at
the' beginning of the civil war. The court retused to
allow such statement to be read to the jury, to which
ruhng the appelllant duly excepted. -The witness denied
that any such conversation took place between him and
the appellee as testified to by appellee and- his witnesses. -
Witness further testlﬁed on cross-examinafion that.when
he was in thé office’ of ‘appellant he wrote policies; that -
that “was about all there was to do. He had nothing to
do with taking in the money. That was the ‘duty -of the
secretary. Witness was-not an - officer of thé company,
but was an employee and was 'a,otmO' in that capacity
when he went up to settle with Roy Dlllald Witness *
didn’t answer the correspondence for the company. Wit-
ness was asked: . ““Do-they take up settlements with:
you ‘and confer with you about it?’’ He answered, ¢‘No,
sir, they send me out with 1nstruot10ns and I do it.”’
Ques “They took’ up the Roy Dillard" matter - with °
you?”’ Ans.: “They took it up with him and then ‘sent
me to look after it.”” "Witness further testified that Roy -
Dillard had a claim against the appellant ‘for $2,000.
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Witness was acting under the instructions-of appellant
when he made the settlement with Roy,Dillard.:-.. . .

Appellant asked the .court,to instruet: the: jury,to, :

return a verdict in .its.favor, which..prayer the.court.
refused and to which ruling the appellant duly excepted.
The court on its own motion gave to the jury two instrue-
tlons, only one of which we. deem it necessary to set out
No. 2 is as follows “You are- 1nstructed that, unless
you.find fr om a preponderance of 'the evidence that the

pla1nt1ﬂ" J. F. Dillard, paid all assessments. due by h1m .

or Mrs. Martha Baker, to whom the policies in thls case
were 1ssued of which elther of them had notice, you will, '
return your, verdict for.the defendant.”

The jury returned a verdict in favor of the appellee

in the sum of $220, and from a judgment entered in hlS
favor for that sum is this appeal. SR

1. In DeLoach v.. Ozark Mutual L?fe Assocmtwn,

148 Ark. 414, we declaréd the law to be that a reeovery v

cannot be’ had Where the - certificate of 'insurance was
obtained by actual’ fraud, that is, where there was a
wilful purpose to deceive on the’ part of the insdred or
the applicant, but that premlums may be’ 1eeovered 1n

all other cases. Here, the’ eourt in' an 1nstruct10n g1ven :

at the 1nstance of tthe appellant told the Jury, in effeet
over S1xty years at date of” the apphcatlon for member-
ship in the ass001at1on theV should find for' the appel-
lant unless they further found from the eV1denee that her
—age was not Carelessly, wiifully; or “Knowingly mis= stated—
in the application. ' In-other: words, if Mrs: ‘BaKer was

over sixty years-of age at the time of her-application; :

and it was wilfully, negligently or knowingly" Tnisstated -

that she was under sixty years of ‘age, then the ‘verdiet -

should be in favor of the appellant. ' It will ‘thiis be seen

that the instructions. of the ‘éourt were more favorable

to the appellant than it was entitled to, under the doctrine

announced in DeLoach v. Ozark Mutual sze Association,
supra; Tincoln Reseme sze Ifns C’o . szth ’134' 4

Ark. 245. - ' : (e -
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. The law on this subject was correctly announced in
the instruction No. 1 given by the court on its ‘own
motion in which the court told the jury that, if the appli-
cation of Mrs. Baker was made in good faith and the
first prémium paid by her, and all the other premiums
were paid by the appellee, Dillard, the contract was a -
valid one, and Dilliard would be authorized to recover,
unless there was a fraund in the representation as to
Mrs. Baker’s age. The issue as to whether or not the -
certificates were issued through fraud perpetrated upon
the ‘appellant by the appellee was submitted under
instructions that certainly were not prejudicial to the -
appellant, and of Whlch it therefore has no 11crht to
complam ‘

2. The court did not err in refusing to allow the
appellant to. read in evidence the statement of Mrs.
Martha Baker made to.appellant’s agent, reduced to
writing and purporting to be signed by Mrs. Baker. Mrs.
Baker was not a party to the action, nor is she a. party:
in mterest ‘and most a~ssuredly she was not representing
the appellee as his agent in making the statement.
Lincoln Reserve Life Ins. Co. v. Smith, supra. There-
fore, the purported statement was but the baldest hear-
say, and under no rule.of evidence was the same admis- .
sible. Mrs. Baker was living, and her testlmony, if
thought to be competent and relevant to the “issue
involved, could have been adduced. in some of the methods

, authorlzed by the rules for the production of evidence.

3. The principal and only serious question in the -
case is whether or not there was any testimony to sup-
port the "verdict on the issue of whether or not the .
anpellee was entitled to recover on the alleged promise

.of the appellant, through its agent, Wagner, to cancel.
‘the certificates and return to the appellee the assess-
ments or premiums that had been paid by him. This
issue was submitted to the jury by the court’s instrue-
tion No. 2, set out above. The "phraseology of this
instruction was not as clear as it should have been,
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but there was only a general objection to it, and,’ “when
taken in connection with instruction No. 8 given at the

:1nstanee of the appellant it could not have eonfused'
‘and misled the jury. . By. these instructions the Jury
‘was told, in substance, that unless Wagner was thé agent

of appellant and had authonty to make the, statements
which the appellee and his W*xtnesses attr1buted to him

_concerning the cancellation of the. certlﬁcates and. the

- return to the appellee of the assessments paid by him,

and acted within.the scope.of such authority, then the
appellant would not be bound by such statement, and

.the verdict -should be in favor of . the appellant

These 1nstruct10ns, when taken.together, sufficiently

- declare the. law in conformity with many decisions of this

court upon the -question as to whether: or not Wagner
was the agent of .the appellant-and whether or ot he
had authority to enter into a contract with appellee.to
cancel ‘the certificates and. return. the .amount .of the
assessments which had been paid by the appellee as set
up in his complaint, and. whether or-not he:acted -within
the scope of his authority. See Anderson-Tully Co..v.
Gillett Lbr. Co., 155 ‘Ark. 224; Oliver Construction' Co.
v. Erbacker, 150 Ark. 549, and cases there cited. -

‘Tt is an exceedingly close question as to ‘whether
Wagner, the employee of the appellant, had authorltv to
make the contract alleged.: The testimony is abundart
that Wagmer assumed the authority to make the con-
tract. alleged but of course the appellant -was noot Bound

by any assumption of anthonty by him. ‘However, his

test1mony shows that he was authorized by the appel-
lant in certain cases and under certain ciréumstances to
make settlements for the appellant. He was out on a
mission of that character, as shown by the testimony
of both the appellee and the apvellant. when the alleged
contract was entered into upon which appellee predi-
cates his right to recover. Wagner settled a claim with
the appellee’s son. The appellee’s testimony tended to
prove that, after this visit and alleged agreement, the
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appellant did not give him any.further notice of the due
.dates of assessments which it had done up to that time.
.Appellee had paid every month from the time the
policies weére taken out until the time of ‘the. alleged
agreement Wlth Wagner -The testimony of the secre-
'tary of the’ appellant diréctly controverts the above
'testlmony of the appellee, but. this ‘conflict made an issue
for the jury. If the appellant after the’ alleged contract
between _appellee and Wagner in' September, céased to
give "the"- appellee notice of the date when assessments
were die,’ ~whiich " the jury had a right to find from the
»testlmony was a'fact, then this was a cireumstance tend-
ing to-prove that the appellant had clothed Wagner with
the authority to make the contract, and that it was treat-
-ing such contract-as valid and binding. The circum-
stancés as disclosed by the testimony of appelleée’s: wit-
nesses," and also of: appellant s witnesses, were sufficient
to make it an-issue of fact as 'to’ whether or not the
appellant ‘had clothed Wagner with apparent duthority
‘to make the contract. This court lias oftén approved the
.statement of  the-law as t6‘appatrent. authonty announcéed
in.2"C. .J.-573; as follows: ‘‘Apparent ‘atthority in"an
agent:istsuch authority as‘fhe:principal knowmgly per-
mits the: agent to assume, or which he Holds the agent
-cut.as possessing; such authontv as -he appears té have
by reason of the actual authority. which he.has: such
authority.as.a reasonablv priadent man, using-diligence
and discretion, in view of the principal’s conduect’ would
‘naturally suppose .the agent to. possess.’ - Pierce v.
.Fioretts, . 140 Ark. 306-313.- . . ... . R :

There is no.reversible error in the 1ecord and the
.j~11dgment must therefore be affirmed. It is so ordered.
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