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- PENIX . SHADDOX.

Op1n1on dehveled June 29, 1925.

1. ELECT[ONS—COMPLAINT IN CONTEST.—A. complamt in an e]ectlon
: contest’ whlch alleges the names of persons, as having ‘voted
‘becatise their names were not on the tax books as omgmally
delivered to the c»ollector by the clerk or on any supplemenbary
. tax book ‘so dehvered thoughtnot following -the’ language of
Crawford- & Moses’" Dig., § 3738, is. not demurrable; though- it
.. would be open to a motion-to make more definite and certain.
2. PLDADING—INDEFINITENESS —Where the . language' of a com-
’ "plam.t is sufﬁcxenrl; by fair mference to constitute a cause of
"'actlon, a demurrer should hot be sustained, but the obJectmg
party may mterpose a ‘motion to make ‘the complamt more deﬁmte
“+;and: ‘certain: - .
3." ELECTIONS--SUFFICIENCY ' ‘OF ' COMPLAINT.—A - complaint i an
"o - election contest which. charges. in general terms that: ‘plaintiff
_received a majority .of the legal votes, without specifying, ‘the
.number receuved by each candldate is, 1mfperfect
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: McCULLOCH C J AJppellant and appellee were riyal
candldates at. the general election in October, 1924, for. the
4 ofﬁce of coun‘rv and probate judge. of Boone. County They
.were, the, nominees respectively. of . opposing. political
partles Appellee was returned. as havmg been elected,
‘and. appellant. instituted this contest.in the circunit court
of Boone County.-He alleged in his complamt that he.had
-made .demand upon the- election 'commissioners for. a
recount of the ballot, but had been. refused, and prayed
for an order of the court requiring the commissioners to
recount the Hallots. The court-granted the prayer, and
there was a recount by .the commissionérs under order of
the court, which developed that according to the ballots
which had been cast appellant received a majority of 134
votes. Appellant also alleged in his complaint that there
were 1198 illegal votes cast for appellee and a list of those
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illegal ballots ‘was appended. The-allegation with respect
to these votes appears in the complaint as follows ¢ That
said voters procured poll tax receipts from the colleot01
of Boone County,. Arkansas, whose names were not on the
orlgmal tax.books as dehvered to said collector by the
clerk of the county court of Boone County, Arkansas, or
.on any supplemental tax book made:and dehvered to:said
collector by said clerk, and that the collection of the same
theref01 When said tax was not on said tax books or any
supplement thereto was contrary to the law: and a felony
under the statutes of the State of Arkansas, and he there-
fore avers that a poll tax reee1pt procured in this way
‘Would not confer on the person so procuring it the rlght
_' to vote on the same, and that the following 1llegal votes

‘were cast for Bob ShaddO\, and pla1nt1ff states that afte1 :

ehmlnatlncr said ‘illegal votes the pla;nt1ff recerved a
larO'e maJomty of the votes cast at said election. That
the names of such illegal votes cast dgainst this plaintiff
' ‘were as follows (he1e follows the list of 1198 names).”’

. ; ‘The court sustamed appellee S demurrer to the above
“par agraph, and appellant declined to plead further and
the complamt was dismissed. .

. Appellant contends that the language of h1s com-
iplamt in the paragraph set forth above is sufﬁc1ent to
~show that there. were enough 1llecral votes cast for appel-

lee to. change the result of the electlon in that, there were

r1198 votes ("H@f ]’)V ‘hprcnhq “rhn lnad not palu y\ux baxes B

=2

AleO*ally assessed agamst them Counsel rely-on the deci-
. sion of this. court .in the, recent case of Cam v. Carl- Lee,
168 Axk. 64, that persons whose names were added to the
poll tax list by the collector without havmg beenrcel tlfred
< by the _county clerk were not legal votels and they con-
.tend -that. the languacre of the eomplalnt is sufﬁelent to
. brmo this case lethm the controlof that. declswn On the
‘ other hand, it'is eontended by counsel for appellee that
the language of the complamt is insufficient to.. show that
the speclﬁed 1lle0al voters were per sons who had. ot been
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properly assessed and certified by the ¢lerk. They con-
tend that the statement in the complaint that said voters
were persons ‘‘whose names were not on the original tax

'books as delivered to said collector by the clerk of the

county court of Boone County, Arkansas, or on any sup-
plemental tax hook made and delivered to said collector by
said clerk,”” ‘did not constitute a sufficient charge that
those persons were voters whose poll' taxes were not
assessed by the county clerk and certlﬁed to the collector
as specified in the statute Whlch reads as follows

““Section 3738. At any time aftel the assessment

:llsts have heen dehve1ed to the countv clerk for the
'purpose of enabhng “him to. prepale the tax hooks
- for’ the collector any person whose name has - for

any cause been omitted from the said lists may have
his name included in said list and placed upon the
tax. hsts in ‘the hands of the. collector by . apphcatlon
to the said - elerk” at anv time before the . Saturdav
next precedma the first’ Monday. of July, when the

:collector is requn ed to make h1s ﬁnal settlement with
the county court It the said apphcatlon shall be

made after the tax books have been delivered to the col-

..Iector ‘the clerk shall certify the said supplemental
" asSessment, Whlch ‘he is hereby authonzed to make, to

the collector Iand shall charge to 'said collector ‘the
amount of ‘tax and penalbles so added. In addition to
the sum assessed against any such applicant for poll

‘tax, the clerk shall extend against him a penalty for
' fa111ng to return his assessment to the assessor at the

proper time, oné dollar—twenty-five cents of which shall
go to the clerk for his services, and seventy-five cents
shall go into the fund for general county expenses; and
if said application shall be made after the 10th of Apnl

‘the' collector shall collect a penalty of twenty-five cents

for a- failure to pay the said poll tax at the time pre-
seribed for making payment ‘of taxes Wlthout penalty.
Tn addition to the assessment of poll tax in such cases,
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it is hereby made the duty of said clerk to assess any
property held by said applicant, and which, f01 any
reason, has been omitted from the tax books Craw-
ford & Moses’ Digest. -

Tt will be observed from -reading the. above statute
that it provides that.after the ‘tax books have 'been
delivered by the clerk to the colléctor‘a person whose
“fiame has.been omitted may have it included by. the clerk;
and the clerk ‘“shall certify the said supplemental assess-
ment’’ to the collector. The language of the complaint
is that the persons specified as having voted illegally
were those whose names were not on the tax books as
originally delivered to the collector by the ‘clerk,™‘or on
any supplemental tax book made and delivered to said
collector by said clerk.”” The language of the complaint
does not follow the language of the statute, in that the
statute refers, not to supplemental tax book, but to the
certificate of ‘a supplemental assessment. - We are of the
opinion, however, that it is fairly inferable from the
language of the complamt that it was meant to charge

that the names of the persons specified in the complaint

did not appear either on the original tax. books or on, the
supplemental assessment list certified-by the clerk, and

that the payment and collection of the poll tax was 1llegal )
within the meamng of our décision in Cam V. Caml -Lee, .

supra. It is an instance, we think, of an 1mperfect alle-
gation, but it is a 'defect. Whlch ‘should have beén reached

by a motion to make moré definite and certain ahd. not™

by demurrer. It-is a familiar rule that where the lan-
guage of ‘a complaint is sufficient by fair inference to
constitute a cause of action, a ‘demurrer should " ‘hot be
sustamed but the objecting party may . 1nterpose a
motion to make more definite and certain. -.Our conclu-
sion is that the court erred in sustaining the demurrer.
The complaint merely charges in general tefms that
appellant:received a majority of the-legal votes, without
speoxfymg the number of legal votes recelved by each



candidate, and the ;cofnplaint is imperfect in this respect,
but the demurrer does not reach to that point, and the
sufficiency- of the complaint has not been challenged on

that ground. S ,
" The judgment sustaining the demurrer on the ground
mentioned’ above is therefore reversed, and- the cause
remanded with .directions to overrule the demurrer, and
for :further proceedings -not inconsistent. with this

opinion. . ) P
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