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COOK V. JEFFETT. 

Opinion delivered June 22, 1925. 

1. WILLS—JURY QUESTION—COMPETENCY OF TESTATRIX .—Whether a 
testatrix was mentally incompetent held under the testimony to 
be a question for the jury. 

2. .WILLS—INSTRUCTION AS TO APPOINTMENT OF GUARDIAN .—An 
instruction authorizing the jury to consider, on the issue of 
mental incapacity, the appointment of a guardian of testatrix by 
the clerk, which the court had previously excluded as incompe-
tent as made without jurisdiction, held reversible error. 

3. INSANE PERSON S—ADJ,UD ICATION OF INCOMPETENC,Y AS EVIDENCE.— 
An adjudication of incompetency for the purpose of issuing 
letters of guardianship is merely prima facie evidence of mental 
incapacity in a collateral proceeding. 

4. I N SA NE PERSONS—ADJUDICATION OF INCAPACITY AS EVIDENCE.—A 
judgment adjudicating mental incapacity in guardianship pro-

.- ceedings which is void for want of 'jurisdiction is inadmissible in 
collateral proceedings on the issue of mental capacity to exe-
cute a will. 

5.. INSANE PERSONS—AUTHORITY OF CLERIC TO ISSUE LETTERS OF 
GUARDIA N SHIP.—Clerks of the probate court have no authority to 

'	issue letters of guardianship for incompetent persons in vacation. 
6. IN SANE PERSONS—ORDER APPROVING LETTERS OF GUARDIA NSHIP.— 

Where the probate court made no adjudication of the insanity 
of a person alleged to be mentally • incompetent, and did not 
attempt to comply with the .statute• with reference to bringing 
such person before, the court, the alleged incompetent having 
in the meantime died, its order merely approving the letters of 

•	guardianship issued by the clerk of the court during vacation 
Was void. 

7. WILLS—CHANGE BY IN TERLIN EATIO N OR OBLITERATION.—an 
attempt to make a -different disposition of an estate by interlinea-
tiOn or obliteration of a will is abortive if made without the 
attestation required by law, and the will as originally drawn 
will be given effect. 
W ILLS—PARTIAL ERASURES.—Partial erasures made ,by a testa-
trix or by her direction operate only as a revocation of parts of 
the will thin bbliterated, and do not affect the remainder of the 
inkrument. 

9. , WILLS—SPOLIATION.—An . unauthorized erasure or obliteration 
of a will by a stranger is ineffective for any purpose, constitut-
ing merely a spoliation of the instrument.
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10. , WILLS—PROOF TO ESTABLISH OBLITERATED PART.—Oral proof is 
admissible to restore the obliterated portion of a will if oblitera-
tion renders the obliteraied part unintelligible. 

11. WILLS,—BURDEN OF PROVING REVOCATION.—The burden of prov-
ing the revocation of a will rests on the person asserting the 
revocation. 

12. WILLS—PRESUMPTION OF REVOCATION.—Where a will is found in 
custody of a deceased testator, and is mutilated and obliterated 
to a degTee sufficient on its face to revoke it, it will be •preT 
sumed that such mutilation or obliteration was done by the 
testator with intent to effect a revocation of the will. 

Appeal from Woodruff CirCuit Court, Southern Dis-
trict; E. D. Robertson, Judge ; reversed. 

Roy D. Campbell and W. G. Dinning, for appellant. 
Ross Mathis and Jonas F. Dyson, for appellee. 
MCCULLOCH, C. J. This proceeding is unusual in 

that it involves contests of two wills .proved to have been 
executed by the same testatrix. No question is raised 
about the peculiarity of this feature of the proceeding. 

The testatrix, Mrs. Nannie L. Jeffett, who was a 
childless widow, executed a last will and testament on 
July 17, 1917, and after her death, which occurred on 
December 21, 1920, appellees presented that instrument 
for probate in Woodruff County, where the testatrix 
resided. Mrs. Jeffett executed another last will and 
testament in due form, dated November 2, 1920, and appel-
lants presented it for probate at the same time that the 
other will was presented. The proponents of each of - -	L _	.1_	_ _ e	_ 1.uo WilbenLell.	aummajun uu pi uuctue Ui. tile Owlet 
will, and all questions relating to the right of probate 
of each of the wills were treated in the single proceeding 
in the probate court, as well as in the . circuit court On 
appeal. The trial in the circuit court . resulted in a Ver-
diet against the will executed on Nevember 2, 1920, and in 
favor of the will executed on July 17, 1917. The two 
instruments will be referred to in this opinion as the will 
of 1917 and the will of 1920. Each of the instruments 
was, as before stated, executed in due form and properly 
attested by two witnesses.
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The will of 1920 contained a clause expressly revok-
ing any other such instrument theretofore executed, and 
the contention of the proponents of that instrument is 
that it revoked the will of 1917. On the other hand, the 
contention of the proponents of the will of 1917 is that 
at the time of the execution of the will of 1920 the testa-
trix was not possessed of sufficient mental capacity to 
make a will, hence the instrument was invalid and did 
not operate as a revocation of the prior will. That issue 
was tried before the jury on conflicting evidence. 

On the face of the will of 1917 there appear certain 
interlineations or obliterations of clauses in the will, 
which the proponents of the will of 1920 contend operated 

• as a revocation of the will of 1917. They are .the heirs 
at law of the testatrix and will, if both wills be rejected, 
inheiit her property. All of these questions are pre-
sented on this appeal. 

It is contended in the first place that the evidence 
is not sufficient to sustain the verdict against the will 
of 1920 on the ground ;that the testatrix was lacking in 
mental capacity. Mrs. Jeffett resided in the town of 
Cotton Plant, in Woodruff County, and was about 
seventy years of age at the time of her death. She was 
the widow of Dr. F. A. Jeffett, a Methodist minister, 
who died prior to the execution of the will of 1917. 
There were no children born by Mrs. Jeffett, but Dr. 
Jeffett left several children, the issue of a former mar-
riage. There is no question as to the mental condition 
of the testatrix at the time she executed the first will, 
though there is testimony tending to show that, after the 
execution of that will, she frequently expressed herself 
as being dissatisfied with its contents. The _testimony 
adduced by appellants as the proponents of this will 
'showed that Mrs. Jeffett got a friend and neighbor of 
hers to employ a lawyer to prepare the last will, and 
that the will was prepared under her direction: The 
proof shows that the attorney . went to the home of MrS. 
Jeffett and took from her the data and full instructions 
from which the will was prepared, and that it was type-
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written by the. attorney and tarried back to her home, 
where it was duly executed in the presence of two wit-
nessej. Both.of these witnesses testified 'that they were 
well acquainted with Mrs. Jeffett,.ond that she .WaS per-
fectly rational at . the time *she execnted the will. - There 
iS" abundant 'testimony to suppoit the' contentiOn 'of 
appellants that Mrs.''Jeffett, though feeble in health and_ 
at tin-res • irrational on account of fever, was rational -at 
times, and was _perfectly rational at the tinie she ek0- 
atited ' the il1. It is conceded; however,' 'that she 'had 
been in very poOr health for a number of months; and 
that, while She had spells of fever, which Occarred fre7 
quently, she was rational at other timeS: The physician 
who treated her tor months before her death testified as 
an expert and from *observation of .her condition that 
she was not of sufficient mental capacity to transact busi-
ness. He qualified this statement by saying that- he 
only saw 'her when she had fever, birt the whOle trend of 
his testimony was that *her condition had become such 
that for mány months before the execution of this will. 
she was lacking in mental capacity; There were several 
other witnesses who testified that Mrs. Jeffett was'not 
sound mind . These witnesses referred to were- not 
experts, but they stated. the. facts upon which.they based 
their conclusions, and stated their conclusions to' be 
that Mrs. Jeffett was -not. of sound mind. There is no 
specific proof by eye,witnesses who were. present at the' 

_ execntion_,_of 1- ito_flie•.n-FfNA tha.L Mrs:,. :Infr MA _was. 
irrational at that time,. but the .proof tends .to show that 
her mental condition was very ,much weakened long 
before the execution of . .the will and continued . to 'grow 
worse for several months . .before she, died. We are of 
the opinion that there . is enough testimony either , way to 
submit that issue. to .the jury.	_	 . 

Appellees offered to introduce in .! evidence the 
record of the probate court of Woodruff County showing 
that on September 25, 1920, .H. C. Arge,:a friend-and 
neikhbor of Mrs. jeffett's, who' was one of, the .Witnesses.
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to the will of 1917, filed a verified application with the 
clerk of the probate court for appointment of a guardian 
for Mrs. Jeffett as a person of unsound mind, and , that 
the clerk, in vacation, issued letters of guardianship. 
The record also shows that an order was entered by the 
probate court on January 18, 1921 (which was after the 
death of Mrs. Jeffet), approving the action of the clerk 
in issuing the letters and approving the bond in vacation. 
The order reads, as follows : 
• "On this day comes 1-1.• C. Argo with his petition 
and prays the court that he be appointed guardian of 
Mrs. Nannie Jeffett, and it appearing to the court that 
the clerk in vacation did issue letters of guardianship 
upon the petition, filing a good bond, it is thereupon On-
sidered and ordered that the action of the clerk in issuing 
the letters in vacation and the bond filed herein stands 
approved." 

The court sutained the objection of appellants to 
the introduction of this evidence, and appellees saved 
exceptions. However, the court in charging the jury 
gave the following instruction over the objection of 
appellants: 

"No. E-2. You are instructed that the appointment 
of a guardian for the deceased, Mrs. Nannie Jeffett, by 
probate court on the ground that she was feeble-minded 
is a circumstance you may consider .in determining 
whether the deceased was competent or incompetent to 
execute a will af the time the last will was executed." 

The giving of this instruction is assigned as error. 
The position taken by appellants' counsel is that the 
court correctly excluded the evidence concerning the 
record of the probate court, but thereafter, in the sub-
mission of the case, erroneously let it go to the juryfor 
consideration. The contention of counsel for 'appellees 
is that the court first excluded the evidence and later 
admitted it without objeetion from appellant. An 
examination of the record 'discloses that the court 
excluded the probate coUrt record and maintained that
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ruling. Counsel for appellees were permitted to ask 
questions so as to get the matter into the record and 
afford appellees an opportunity to save _an exception, 
but the court always adhered to :its ruling that the testi-
mony was- incompetent. However; the instruction' was 
given, and we think that this constituted prejudicial error. 
The court was correct in excluding from the eVidence 
the record of the probate court concerning the appoint-
ment 'of a guardian. An adjudication for the purpose 
of issuing letters of guardianship is, in . a collateral pro-
ceeding, only prima facie evidence of mental incapacity. 
Eagle v. Peterson, 136 Ark. 72. But, if the court making 
the adjudication is without jurisdiction, the judgment 
haS no probative ferce at all, and is not admissible in 
evidence in a collateral proceeding. The clerk of the 
cburt had no authority to issue letters of guardianshir 
in vacation. Watson v. Banks, 154 Ark. 396: As the 
record affirmatively shows that the court made no adjUdi-
catien of inSanity 'of Mrs. 'Jeffett—did not attempt to 
comply with the statute with reference to bringing ber 
before the court—the Order of the probate court_merely 
approvino- the letters of guardianship issued by the clerk 
was 'void: Monks v. Duffle, 163 Ark. 118. The 'order 
is void for another reason, i. e., that it was made by the 
court after the death of Mrs. Jeffett.	• 
- The cause must,. On account of the error in giving 
the instruction quoted above, be reversed and remanded 
for a nemt trial. If the will of 1920 is sustained; it con-
kii triteQ A l'ev i10-A Eon of the forri'l er .ryl-that-woula 
end the controversy. In view, however, of another trial, 
it becomes 'necessary to discuss the effect of the alleged 
erasures-in - the will of 1917. That instrument, Showing 
the erasures, reads as follows : 

"LAST WILL AND TESTAAIENT OF NANNIE JEFFETT." 
"I, Nannie L. Jeffett, being of sound and'disposing 

mind and memory„but of an advanced age; hereby make, 
publish and declare this to be my last will and testament, 
specially revoking all foriner wills by Me heretofore 
made, if any Rich there be.
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"Item 1. I desire that all my just debts be paid. 
"Item 2. I give, bequeath and devise to my two 

• "Item 3. I give, bequeath and devise to my two 
step-children, Famiie McKelvy and Sidney J. Jeffett, 
the property in Cotton Plant, Arkansas,- that stood in 
the name of their father at his death, and which said 
property has been quitclaimed to me by said two step-
children and Dr. W. F. Jeffett, they to take said prop; 
erty subject to the incuinbrances thereon and to pay off 
and discharge the incumbrances, holding my estate, harm-
less against any liability by reason of same.	. 

"Item 4. It is not my intention by this, my last 
will and testament, to devise my personal property, con-
sisting of jewels, wearing apparel, and household and 
kitchen furniture. As to this property I will dispose of 
hereafter by such verbal directions as to me may seem 
proper. I. have some money, in the Planter's National 
Bank .of Cotton Plant.. After the payment of my debts 
out of this fund I desire that my brother, R. B. Cook, be 
paid the sum of two hundred ($200.00) dollars, and 
tbe remainder, if any, to be paid to aly—airicar.Ustagardet 

54641.— 
"Signed, published and declared as and for my last 

will and testament, in the presence of the persons whoe
names appear below as witnesses hereto, and signed -by 
them in my presence and .the. presence of each other as 
such witnesses, this the day and year first above written." 

There is no direct evidence as to the custody of the 
will 'during the lifetime of Mrs. Jeffett, and no direct 
prOof a'to who made the erasures, and the circumstances
under which the same were made. A5 the case does not 
appear to have been fully developed on that issue, we
exciress no opinion as to what inferences, if any, may be
drawn from the circumstances proved. The weight of
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the proof on that issue will be left to the complete develop-
ment of the issue in the next trial. It will be observed 
from a perusal of the instrument that the erasures, or 
rather, speaking more definitely, the obliterations relate 
to two clauses of the will—one devising a certain lot of 
real estate, .and.the other a residuary bequest of a cer-
tain fund in bank. No other change was made in the will 
itself by the erasures. It is not a case of an omission 
by erasure 'which substitutes one bequest for another; 
but it is ' merely an instance Of the obliteration -Of 
bequests, *which, if sustained, would result in intestacy 
as to those provisions which were changed by alterations 
or erasures. Our statute on the Subject of the revoca-
tion of wills is as follows : 

"Section '10501. No will in. writing, except in 
cases hereinafter mentioned, nor any part thereof, 
shall be revoke& or altered otherwise than by som:e 
other will in writing, or some other writing of the tes-
tator, 'declaring .such revocation and alteration, and 
executed with the. same formalities with which the will 
itself .was required by law to be executed, or unless such 
will be burnt, torn, cancelled, obliterated or destroyed, 
with theintent and for the purpose of revoking, the same, 
by the testator himself, or by some other person, in 'his 
presence, by his direction and conSent, .and when so done 
by; another; persOn the direction and consent of the testa-, 
tor, or the fact of Such destruction, shall be proved by.at  
least two witnesses." Crawford & Moses' Digest. _  

'In 28 R. C. L. 185 there is a peitinenf and complete 
statement of the law , as to the effect of obliterations of 
clauses in a will by erasures,. as follows : "But except 
where statutes are in force to which this construction-has 
been . or Must be given, .the. obliteration of a . will may 
be partial as well as total, and where any clause is by 
any , , means so . obliterated that it can no longer , be read, 
it. is revoked, and the will . must- be admitted to. probate 
without. it. ,* Obviously every erasure of an effec-
tive part of a will constitutes a change in the testamentary
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diiposition. Nevertheless the courts, in deciding 
whether a will must be reattested after the making of 
the erasures draw a distinction between an erasure which 
Merely indicates an intention to expunge a clause or 
portion of the will and one which gives a new meaning 
to the words not erased. In the latter, but not in the 
former, case a reattestation is required. The general 
rule, therefore, is that when an attempt has been made 
by interlineation or obliteration to make a different dis-
position of the estate, the attempt will be abortive if 
made without the attestation required by law, and the 
will as originally drawn will be given effect. * * * It 

• has been held that an erasure of a specific legacy from a 
will with the effect of increasing the residuary bequest 
is not a sufficient revocation of such legacy since it is in 
effect the making of a new testamentary disposition. An 
obliteration of an exception to a general clause in a will 
does not restore the operation of such clause, without a 
republication, this being considered a new devi§e. * * * 
When parts of a will have been' effectively erased by a 
testator they are no more a part of such will than if they 
had never been written therein." 

The authorities cited fully support the text. The 
case of Bigelow v. Gillott, 123 Mass. 102, is particularly 
in point because the Massachusetts statute on the subject 
orrevocation of wins is almost identical with our own. 
In 'that case the court held that, quoting from the sylla-
bus, "An erasure by a testator of certain, clauses in 
his will, with the intention of revoking them only, is a 
valid revocation of such clauses, but not of the whole 
will * * *." It will be observed that in the case just 
cited it was held that the property covered by the obliter-
ated clause passed under the general residuary clause. 
In that respect the case is in conflict with other author-
ities on the subject, which seem to be in the majority. 
The rule supported by the weight of authority is, as is 
stated in the text of Ruling Case Law, supra, that "when 
an attempt has been made by interlineation or oblitera-
tion to make a different disposition of the estate, the
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attempt will be abortive if made without the attestation; 
required by law, and the will as originally drawn will be 
given effect." Eschbach v. Collins, 61 Md. 478; Wells y. 
Aells, 4 T: B. Mon. (Ky.). 152; Miles'. Appeal, 68 Conn. 
237; Pringle v. McPherson, 2 Brev. (S. C.) 279. Under 
the authority of these cases it is , apparent that if. the 
proof warrants the finding that these •era,sures were.. 
made by the . testator or by her direction, they operate 
only as . a revocation of the parts of the will thus oblit-
erated and do not affect the remainder of the instrument. 
The authorities are plain .that an erasure .or oblitera—
tion by, a stranger without authority from „the testator . or 
testatrix is not effective for any purpose. Such an act 
constitutes a spoilation, and proof may be made orally, 
if the obliteration is complete so as to make the part . 
obliterated unintelligible, to re-establish the obliterated 
part. 28 R. C. L. 186. 

The law seems to be , well settled on .the subject .as 
to the burden of proof in the case of alleged revocation,- 
and it may be well, in view of another trial, to state here 
the correct rule as announced in 28 Ruling Case. Law,, 
p..399, as follows : "The burden of proof of -showing 
that a will has been revoked rests as a rule on the , person 
who asserts that such revocation has taken place, and.one 
who asserts that a second will contained •a clause of 
revocation of a prior will has the burden of establishing 
that fact. After the death of . a testator .whose will ,is, 
found in a, mutilated condition:there is. rarely any evi-
dence.accessible . to show when or how the willcarae to.be  
in the condition in which it was found. In this dileimna, 
the courts have adopted the rule that when a. will was 
in the custody of the decedent and is found after his 
death bearing upon its face evidence of such acts of 
mutilation or of obliteration as are sufficient to revoke 
it, its condition will be presumed to have been the work 
of the testator done with the intent to effect its revoea-
tion." Numerous authorities support the text. 

'The Supreme Court of the United States in Throck-
morton v. Holt, 180 U. S. 552, speaking on this subject
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through Mr. JUSTICE PECKHAM, said:- "There must be 
some evidence of an act of the deceased, Dr under his 
direction, which would be sufficient tO shoW the , fact, .or: 
the instrument must have been found among- the papers 
of the deceased, mutilated, torn or otherwise defated,- 
and under such circumstances that the fact of revocation 
might be presumed." 

- In Williams on Executors (vol.. 1; p. 9.7) it is said : 
"So • Where a will and codicil were. in the testatbr'S cus-: 
tody, and the will is found mutilated after 'his' death,ini 
the absence 'of evidence the presuMption i§ , that it Was 
mutilated by the 'testator after -. the execution , of the 
codicil." 

• In Redfield on -Wills (vol. 1, p. 307) the author said 
"The rule of evidence in tbe ecclesiastical courts in 
regUrd to presnmptive revocation, from the Osence or 
mutilation of the will, seems to be, that :if the will is' 
traced into the testator's possession and custody, and 
i§ there found mutilated, in any of the modes -pointed out 
in the statute for revDcation, or is' not found' at all,' 'it 
will -be presumed that the testator . mutilated it, animo 
i.evocandi ; hut, if it was last in the custody of .another, 
it is' incumbent upon the party asserting revocation "to 
show the will again in the testator's 'cnstody or that it 
was destroyed or mutilated by his direction."	• '• ' • 

The New York Court 'of Appeals in the case of Re. 
Ho ?king, 172 N. Y 360, laid down the rule broadly that, 
"the finding of the will in the teStator'S desk; With' his' 
signature cancelled, raised the 'presumption that the can-. 
cellation was done by him with 'the intent of revoking it." 

For the error indicated, the judgMent is reVefsed. 
and the cause remanded for a new trial.	•


