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• FORD V. MOODY. 
, 

Opinion delivered November 2, 1925. 
ESCROWS—PERFORMANCE OF CONDITION.—When a deed is 'delivered 

merery as an escrow, to take effect upon the performance of 
some condition by the grantee in the future, no title passes until 
the condition has been performed, and it is immaterial that the 
grantee obtains possession Of the instrument before the condi-
tion is performed. 

• Appeal from Union Chancery Court, First Division ; 
J. Y. Stevens, Chancellor ; reversed. 

R. M. Hutchins, Jordan . Sellers, and Murphy, Mc-
Haney & Dunaway, for appellant.. 
, Mahony, Y ocunt & Say e and Marsh & Marlin, for ap-

pellees. 
WOOD, J. On the Bth day of March, 1922, J. C. Moody 

and his wife, A. E. Moody; entered into what is denomi-
nated , an "escrow agreement", with A. L. Ford, by the 
terms of which Moody and his wife agreed to sell to Ford 
commercial oil and gas leases on the north fiVe-eighths of 
the NEt1/4 of the NW1/4 of section 20, and the NW 1/4 of the 
SW1/4 of. section 17, township 17 south, range 14 west, in 
Union County, Arkansas, for a consideration of $4,500. 
Ford was to place his check in escrow in the . First Na.,- 
tional Bank of El Dorado, Arkansas, in the sum of $500, 
and the Moodys were to place *also in the bank an assign-
ment of the lease held by them in the above lands. Ford 
was to have five days in which to examine the title, arid, if
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he found any defects, therein, the. Moodys were to have 
five days . in , which to cure the same, and, if they did ,not 
cure the same within that time, Ford was to have fiye 
additional days, if he desired, in which to cure any defects 
in the title. The Moodys.were to. deliver an abstract to 
Ford.showing title of record to the, property. The bank 
was made the , escrow agent for all parties, and it was 
authorized to hold Ford's check for $500,and, in,the event 
title was approved by him, upon the presentation of bis 
check for an additional four thousand dollars, the bank 
was to deliver the lease and assignment of the lease to 
Ford and to deliver his , checks.. ito the Moodys. If the 
title was not approved by ,Pord, tiien the bank was to 
return the check for $500 to Ford :and'the leases to the 
Moodys. The agreement further provided that, if Ford 
accepted the title and failed to pay the additional $4,000, 
the'bank was authorized to deliver Ford's check for $500 
to the Moodys as a forfeit for his failure:to .comply with 
the contract. Accompanying the agreement was an oil 
and gas lease executed by Moody and wife to Ford for a 
consideration named therein of $3,000 covering the NW1/4 
of the SW1/4 of section 17, T. 17 S., R. 14 W..Al gO accom-
panying the escrow agreement was an assignment exe-
cuted hy the Moodys to Ford of an original 'oil and gas 
lease which had been executed to J. C. MOody by Mary 
L. Murphy and her husband D. J. Murphy. The -land 
embraced in this leaSe was described as the north five-
eighths .of the NE 1/4 of 'the NW1/4 containing 25 acres 
more- or -,less_ in Union :County, Arkansas, -but Omitting 
to give the township' and range. The assignment refers 
however to the page of the record in the recorder's offiee 
on which . the original lease is recorded. The considera-
tion-named in this assignment was $1,500. The-original 
lease and. the assignment were executed in duplicate, and 
those duplicates were duly acknowledged. On the '7th 
Of March,4922, Ford' had these duplicates recorded. On. 
the:I3th of March; 1922, Ford executed a release of the 
assignment by the . Moodys assigning to . bim their inter-
est in.the 'lands contained in'the Murphy lease, and on
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March 16, 1922, he executed a release of the oil and gas 
lease which the Moodys had executed to him. 'In the 
meantime Ford had taken down his $500 check and had 
directed the bank to surrender the assignment and origi-; 
nal lease to the Moodys. The Moody's recorded the same 
and proceeded to dispose D 'f the lands mentioned therein 
to other parties iviho devel4ed the landS, aiscoirerink oil 
and gas in large quantities. 

This action was instituted on the 16th day Of Feb-. 
ruary, 1923, by Ford against the Moodys, and' variOuS' 
parties claiming under th,e , to cancel the releases exe-
cuted by Ford to theMoodys on the 13th and 16th of March' 
and the' sUbsequent 'conv'eyances under which the various 
pafties. claini an interest in the lands Mentioned by- inesne., 
conveyances from the . Moodys.	Ford Set . up in , 
complaint the eseroW agreement, and alleged that, .at 
the 'tithe of this agreenient . l and at the ; time of 'Pie 
exeeutien by . him 'of. , the . releases abeve mentioned,.. 
was a minor under.the age,of twenty-one.years; .and that 
he was still under that agd, but. that his disabilities had 
been removed; that the releaSes were exeCuted bY` him' 
on the 13th and 16th Of March, 1922, , under duress 'cen-* 
siating of threats of Personal violence • and injury On* 
the part of J. C. Moody 'and . of his attorney, and actual; 
personal violenee on the part of Moody's attorney. He 
alleged that the releases on that account were vOid, as 
well as on account of the fact that he was a Minor nt 
the time . of their execution. He set :tip and made . 
hibitS to his cOmplaint -these instruments and also . tlie 
varions instruments under which the parties were 
ing an interest in the lands through the Moodys... He. 
tendered in court the sum of $4,500, the ptirehase 
he agreed to pay the Moodys under the escrow . agree-' 
ment, and prayed that the releases and the mesne con:* 
veyances under which the parties deraigned title *froth 
the Moodys be eancelled, and that a master be,apPointe'd 
to state an account of the oil thai had been produced-On 
the lands described and that he ha.ve judgment therefor 
and for general relief.
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'Separate answers were filed, and it was admitted in 
the answers that the escrow agreement was executed and 
delivered as alleged in the complaint, and that the lease. 
and the assignmeuts were executed by the Moodys and 
deposited in the bank as alleged. The execution of the 
releases by Ford to the Moodys was also admitted, hut 
it was denied that these releases were procured through 
duress and fraud. On the contrary, it was alleged that 
these releases were voluntary upon the part of Ford. 
It' was dethed- that the Moodys failed to furnish an ab-
stract as alleged, but they 'averred that they did furnish 
such abstract of title within •the time provided, and 
alleged that Ford violated the contract by having the 
instrumeuts, executed to him by the Moodys, recorded 
contrary to the escrow, agreement. It was alleged that 
the MoodyS discovered that the $500 check deposited with 
the bank under the escrow agreement was worthless, 'and 
that, after this discovery, they offered to carry out the 
agreeinent if Ford would Cleposit funds in the bank in 
lieu of his worthless check; that this offer was made after 
the time allowed by the escrow agreement for an examina-
tion 'of the title by the Moodys had expired. Thefl an-
swers alleged that Ford refused to make his check good, 
by depositing any fuuds in the bank for the payment 
thereof, and that he requested the cashier of the bank 
holding the escrow agreement to deliver the same to the 
Moodys and ,to return to him his check, which was done, 
and that he thereupon announced that the trade was 
rescinded ; that the escrow agreement and original papers 
attached thereto were returned to the Moodys. The an-
swer set up that Ford had executed to one J. B. Bright 
an assignment of a part of •the lands covered by the 
escrow agreement, and that they had caused his arrest 
on account thereof for false pretenses and fraud, and 
that,in order, to ovoid the consequences of criminal prose-
cution for this charge, he voluntarily withdrew the 
assignment to Bright and executed the releases to the 
Moodys. The 'answer denied that the releases were 
obtained by any tbreats, or any personal violence on
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the part 'of the Moodys or their attorney toWards Ford. 
it wag admitted-that their attorney had a," personal dif-
ficulty with Ford, but they alleged that' it was provoked 
by Ford's own' . insolent conduct toward the . attorney. 
They admitted that, after the execution of these releases 
from Ford, they executed conveyances of the prOperty 
mentioned therein . to other parties, and .alleged that the 
same had been by such parties developed . from wild-cat 
territory. to productive prOperty worth some $200,000. 
The answers denied that Ford was a minor at the time 
the escrow agreement was entered into and at the time 
the releases were executed, and alleged that the allega-
tion§ of his complaint, that he was a Minor and his tender 
of the- original . purchase price of the property were only 
for-the . purpoSe of taking an uncenscionable advantage 
of the 'defendants. The other parties set up the defense 
of innocent purchasers for value. The prayer of the 
answers was that the complaint. be dismissed for want 
of equity; and that exhibits "C" and "D" attached to the 
Complaint'be cancelled: 

. The Chancellor found that the escrow agreement was 
valid, and- that Ford was prevented from performing his 
contrad thereunder' and, 'was compelled by duress and 
frand on the part of the Moodys and their agents te 
execute the releases which he here seeks to cancer; that 
he was a minor and had disaffirmed, within the time pre-
scribed 'by law, the surrender of his rights under the 
escrow agreeinent and the . .eXecution of the releases. 
The court found that these*releases by Ford were.•void, 
not only as to the . Moodys,. knit as to all Persons.holding 
under them, and proceeded thereupon to cancel the 
release§ and all the conveyances executed by the Moodys 
to other parties and divested title out of them and quieted 
and confirmed title in Ford. The court further 'found 
that Ford was entitled to the ,oil that had 'been produced 
from the properties less the expense of producing same 
and appointed a' master to state an aceount with direc-
tions to report hig findings to the 'court for confirmation 
and approval.
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The defendants appeal from the decree as it affects 
them, and . the plaintiff Ford prayed an appeal from so 
much of the decre.e as adjudged that the defendants were 
entitled to, credit for : the . amount they .had expended in 
the , deyelopment of the property.	 . 

.There was testimony to warrant the court in finding 
that Ford was a minor at the time the escrow agreement 
was entered . into and the instruments referred to therein 
were'executed, and likewise that he waS.an infant at the 
time the releases were executed to-the Moodys. But the 
court nevertheless erred:in , quieting -and confirming title 
in Ford to the lands in controversy.. •If Ford:has- any 
right to the property in controversy; it•must be by.virtue 
of the escrow .agreement. This is recognized by him in 
his- complaint in which-he sets ,up the - escrow agreement • 
as -the contract under and through which• he claims by 
virtue of an •alleged bread' of• same-by the Moodys. After 
setting up the- escrow' agreement, -Ford ,alleged ." that 
plaintiff,.fully complied with said contraet, but that 
defendants, J. C. and A. E. Moody,- declined and refused 
to comply :with their part -of said ,contract.!! Ford tes- • 
tified that, afterthe leases had beem signed by the.Moodys 
and turned over to him.and the agreement signed and the 
money .put ,up• by -check in the bank -as escrow agent, he 
met J. iC. Moody and his son Virgil, on , the .street.late 
that ,afternoOn; and they, told him they bad been offered 
more money; for, the•le.ases and were going to sell them, 
and he filed the lease forrecord in order -to.protect him-
self and tor_keep the ,Moo.dys irom : selling. This-testi-
mony is. positivelY contradicted • by. ,Moody and his son. 
But it -is wholly immaterial whether it be true Or false, 
for at -most it- constituted a-mere assertion or threat on 
their part to thw effect th•at t-hey did not 'intend to be 
bound by the escrow agreement. , -This was not a breach 
of the escrow agreement . on the part of -the Moodys, but, 
if it were,, it would not vest any-title. to' the lands'in con-
troversy . in Ford and give-him the .right to have s-pread 
of . record the : instruments which had been executed in 
duplieate by •the Moodys. Under the escrow .agreernent
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the instruments • executed by the Moodys conld Only be 
delivered to Ford by • the bank, the eScrow agent, and 
upon compliance by Ford With the terms . of the escrow 
agreement. 

The undisputed testimony shows that, at the time 
Ford had the instruments recorded, the escroW agree-
ment 'was' still : in force, and he had wit complied with 
its ''termS. • Therefore, there -was . no . deliYery to him 
of the iristruments, arid without a . deliery • Of the • in-
struments no right or title in the property conveyed 
therein passed to Ford. Ms act . in haling the instru-
ments' recorded while the escrow agreement ..was in; force 
*as a plain vielation of :the terms, of that : agreement, 
because, although it gave bith no real title to the lands in 
controversy, it operated to becloud .the title . of the 
Moodys. 
. Learned counsel for Ford 'contend that the delivery 

of the escrow agreenient and the. instruments acCom-
panying it to Ford was in fact a delivery tO him of the 
oil and• gas lease, inasmuch as the oil and gas lease.and 
the assignment of the ,oil and as lease on theW face con-
tain no conditions ; that, such being the case, these instru-
ments, thus delivered to him, vested in Ford, thegrantee, 
a title beyond the power of the grantors to . recall or chal-
lenge. This • 'contention is unsound; :and . the argument 
predicated thereon 'is bottomed wholly upon a false •pre-
mise, namely, that the instruments executed ,hy • the 
Moodys and attached to the escrow, agreement Were 
delivered to Ford, the grantee.'	•	• 

It is well settled by the authorities, our own among. 
them,, that .a deed, absolute on its face, cannot be delivered 
to the grantee in escrow. Campbell v. Jones, 52 Ark.,493 ; 
Wipfler v. Wipfler, 16 L. R. A. 941, and-numerous cAses 
cited in note to that ease. :Counsel for Ford, „cite and 
rely upon these authorities, but they have no application 
whatever to the facts of this recerd; for: thereason that 
there was no delivery of the instrnMents .to Ford.. On 
the contrary, Ford was simply the intermediarY or chan-
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nel through which the escrow agreement and the instru-
ments executed thereunder and connected therewith were 
to be delivered to the. bank as the escrow agent..As such 
agent it was to deliver the instruments according to the 
terms of the escrow agreement, and not. otherwise. • The 
fallacy of counsel's contention is in assuming that there 
was a . delivery to Ford, the -grantee, whereas the uncoil-
troverted testimony.shows that these papers, after their 
execution by the Moodys, were left by them with Ford, 
the express understanding being that he was to deposit 
the same with the hank as the escrow agent, to hold,the 
same for the respective parties to the . escrow 'agreement 
until the terms thereof were performed by them. Such 
was the 'effect of 'the 'testimony of 'J. C. Moody. •Pord 
himself testified :concerning this as folloWs .: signed 
the escrow agreement 'in evidence here with J. C..Moody.. 
J. C. Moody and I went to the hank together and put it 
in the bank. I had the lease in duplicate and recorded the 
duplicate to protect myself and to keep them from selling 
it over Me.' Under this testimony,' therefore, it is a 
misapprehension both of law and fact to say that there 
was a delivery to Ford of the instruments under which 
he claims...	. 

In Maxwetl v. Maxwell, 98 Ark. 466, we held that, 
"there is no delivery unless what is said .and done by 
the grantee and grantar manifests their intention , that 
the deed shall at'orice 'become :operative tO paSs the title 
to the land conveyed, and that the grantor shall lase 
dominion over the deed." See other. cases there cited and 
also Brown v. Allbright, 110 Ark. 394; Brag- v. Bray, 132 
Ark. 438. 
.In Bondurant v. Enis, 152 Ark. 372, at page 376 we 

quoted from 143 MasS. 516,- as follows: "When' a deed 
is delivered merely -as an escrow, to take effect upon the 
performance of some condition 'by the grantee in the 
future, no . title passes until the condition has been -per-
formed. The transaction is incomplete. It is . not the 
grantor's deed until the second delivery. Even if the 
grantee obtains possession of' it before the condition has



'been performed, yet it is not the grantor's deed, and he 
may avoid it by pleading non est factnm." 158111. 567, 
and 'other cases cited in note to Wipfler v. Wipfler, 16 
L. R. A. (N. S.) at page 944. 

It is clear from the undisputed testimony that the 
instruments under which Ford claims title were never 
delivered to him, and his placing the instruments or a 
duplicate thereof on record before the same. were .deliv-
ered to him, 'whether he so intended it or not, was a legal 
fraud upon 'the rights of the Moodys. It vested no right 
or title whatever in Ford. Our conclusion therefore is 
that,. upon the undisputed facts and the law applicable 
thereto, Ford acquired no title to the lands in contro-
versy. Such being our conclusion, the other questions so 
elaborately argued in the briefs of counsel pass out. 
Hence we do not discuss them. The decree of the chan-
cery court is reversed, and- the cauSe is rethanded with 
directions to dismiss the complaint of Ford for want of 
equity and to enter a decree cancelling -Exhibits'"0"•and 
"D" to such-complaint and quieting title 'to the lands in 
controversy in- the Moodys and those . who claim 'under 
thein.


