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J. F. BeasLey LumMBER COMPANY 0. SPARKS
Opinion delivered November 2,1925. +* '* "~

1. EVIDENCE—HEARSAY.—In an action where one of the issues was
“as to what it would cost the defendant to complete a certain
building, it was not competent for her to state what anothenper-

son had told her as to the probable cost. L
9. PARTNERSHIP—AUTHORITY OF PARTNER TO MAKE: CONTRACT.—
. Where a partnership was formed solely for, thé purpose: rof - sell-
ing lumber and other building material, it was .not, w1th1n the
apparent scope of the authority of one of the partners, without
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the consent of the other, to. enter into a contract for the construc-
tion of a Ibulldmg‘

Appeal - from Union. Cireuit Court; L. S. Britt,
Judge; reversed. :
Powell Smead & Knoz, for appellant.

McOULLOCH .C. J.- J. . Beasley and the appellant
R. A. Simpson, were copartners, formerly doing business
under the name of J. F. Beasley Lumber Company, and
they instituted this action in the circuit court of Union
- County against appellee, Mrs. M. M. Sparks; to recover
the sum of $2,129.77 for lumber -and other building
material, alleged to have been sold and delivered, and to
enforce a Jien on a building and the lease hold upon which
the building was situatéd. Appellee answered denying
that she was indebted to the copartnership in any sum,
and she filed a cross-complaint against the copartners
for. damages for breach of an alleged contract on the
part-of the copartners to construet -a certain building
for her. Appellee alleged in her complaint that J. F.
Beasley, acting for the copartnership, entered into a
verbal contract with her whereby the copartnership un-
dertook to furnish the material and erect a building in
the. city of Bl Dorado for the sum and price of $6,500,
the building to be erected on a lot previously leased by
appellee, and to be used in the operation of a hotel. Tt
was alleged that appellee paid to the copartnership the
sum-of $3,500 on the price, but that the latter had failed
_ and refused to complete the building, and that she suf-
fered damages thereby in the total sum of $16,700.

On the trial of the cause, the court excluded from
the consideration of the jury all elements of damage
except for the cost of the completlon of the building.
The jury returned a verdict in favor of appellee and
assessed her damages at the sum of $4,000.

- Appellant R. A. Simpson filed a separate answer to
appellee’s cross-complaint denying that the .copartner-
ship had entered into any contract.with. appellee, and also
denied that J. F. Beaslev had any authority.to enter into
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such a contract on behalf of the copartnersbip. He alone
has appealed from the judgment in appellee’s favor.

It appears from the testimony that Beasley and ap-
pellant Simpson were engaged in operating a lumber
vard in Hot Springs, Arkansas, for the sale of lumber
and other building material, and that early in the spring
of the year 1921 fhev opened up a lumber yard at Kl
Dorado; Beasley 'bemo* placed in charge of the business.
Slmpson resided at Hot Springs, and did not participate
actively in the management of the copartnership business.

. Appellee testified that she went to Kl Dorado from
some point in Texas in April or. May, 1921, for the pur-
pose.of engaging in the hotel business; that, she. met
Beasley there, with whom she had been acquainted for
a considerable length -of time, and that Beasley then -
entered into-a contract with her on. behalf of the J. F.
Beasley Lumber Company to, construct a frame, three-
story building for her at the price of actual cost of labor
and material, plus ten per cent. for supervision, all not
to. exceed -the sum of $6,500. There is a little: uncer-
tainty in her testimony.as to the specific terms of the
contract, but we are of the opinion that the jury had a
right to construe her testimony to mean that the building
was to be constructed at actual cost, plus ten per cent.,
not to exceed $6,500. Appellee was corroborated by her
son, who testified that he was present and heard the con-
versation between his - mother and Beasley Beasley d1d
- not, testify in the case. : R

Appelleetestified that she gave to Beaslev from time
to time three checks, payable to the J. F. Beasley Lumber
Company, and aggregating $3,500, and that the last check
was cashed by Simpson in Hot Springs on June18. She
testified that work on the building came to a stop, and-on
July 6, 1921, she heard that the firm of J. F. Beasley
Lumber Company was in financial difficulties, that there
had been a falling out between the copartners, and that a
receivership had been'applied for.. She testified that she
went to 'see Simpson and discussed the matter with him
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of completing the building, and that he -discussed the
matter with her at some length, proposing to complete
the building if.:she would pay for-the lumber, material
iand labor, tbut that he ﬁnally dechned to complete the
building. '
Simpson testified: that the copartnersh1p was en-
gaged solely in the business of -selling building material,
rand not in constr ucting houses, and that Beasley -had 'no
authority to contract in the name of the copartnershlp
for the construction'of the building. - :

It is first contended: that the court erred in- permit-
ting appellee to testify concerning statements made’ to
her by a certain building contr aetor as to the éstimated
cost of completmg the bu1ldmo‘ She was’ permitted to
testify, over objections of appellant ‘that a Mr. Finn had
figured up for her the cost of completmo* the building and
informed her that it would amount to the sum of $4 600.
Th1s testimony was purely hearsay, and we are of the
‘opinion that the court erred in admitting it. It appellee
had completed the building, she could have testified a8 to
“its cost, but, since she did not have it completed and
it beoame necessary to estimate the cost it was not ad-
m1ss1ble for her to state what another person had fold
her as to the probable cost. Finn. himself could have tes-
tified 'as to the cost of the bu1ld1n0' but his’ statement
could not be brought before the jury in the form of hear—
say. testimony. This error was material because it
appears to have been the only testlmonv as to What it
would cost to complete the building, and it afforded the
only basis for fixing the amount of damages

We are also of the opinion ‘that the court erred in
submitting to the jury the question of appellant’s liabil-
ity on the ground that there was no ‘authority nor appar-
ent authority on the part of Beasley to execute such a
contract on behalf of the copartnership. The court erred
_in refusing, for that reason, to give appellant S peremp-
tory instruction and in giving to the jury appellee’s
instruction No. 2 submlttmo the question whether Simp-
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son “held himself out, or knowingly pernutted himself
to be held out, as a partner of J. F. Beasley in the con-
tract with the defendant for the erection of the building.”’
There is no cldaim on the part of appellee that Simpson
actually authorized Beasley to enter into the contract, or
that he was aware of the fact that Beasley was doing so
in the name of the copartnership.. Nor is there any evi-
dence that that kind of a contract had ever before been
executed by the copartnership or any member thereof.
The undisputed evidence is that the copartnership was
engaged solely in the business of selling lumber and
other building material. It was therefore not within the
apparent scope of the authority of either of the copart-
ners, without the consent of the other, to enter into a
contract for the construction of the building.. The only
circumstances introduced as tending to show that Simp-
son was apprised of the fact that such a contract existed
was the proof that he cashed the last check given by
appellee for $1,000 payable to the J. F. Beasley Lumber
Company. There is nothing to. show that Simpson at
that time was apprised of the fact that this -check had
been given as part payment under a contract for the con-
struction of the building. Material was being furnished
for the building, and, as that was within the scope of the
regular business of the copartnership, Simpson had the
right to assume that the payment was made. on the
‘account for material sold. Certainly there was no testi-
mony in the case tending to show that Simpson perm1tted
himself to be held out ‘as a partner with Beasley in the
contract. .
‘Reversed and remanded for a new trlal



