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Favrx~Ner LAke Draivage DistricT v. WILLIAMS,

Opinion delivered October 19, 1925.

DRAINS—MANDAMUS TO LEVY ON ASSESSED BENEFITS.—Both at common
law and under Crawford & Moses’ Digest, § 3620, mandamus will
lie to compel the commissioners of a drainage district to levy and
collect a sum out of the assessed and unused benefits of the prop-
erty in the district sufficient to pay a judgment agamst the dls-
trict. .

Appeal from Pulaski Circuit Court, Second DlVlSlOIl
Richard M. Mann, Judge; affirmed. :

Charles Jacobson and Rose, H em'mgway, C(mtrell cé
Loughborough, for appellant. -

Coleman, Robinson, House & Riddick, for appellee

. Huwmprreys, J.. This is an appeal from the judg-
ment of the Circuit Court of Pulaski County rendered
in' a mandamus ‘proceeding, oompelhng appellants to
petition the county court to increase the levy, over a
period of five years or more, on the assessments of bene-
fits to the lands in the Faulkner Lake Dra amage Distriet,
2.3% for the purpose of paying a Judgment in the sum
of $11,040, which appellee obtained in said court
against said district. The facts in the case are undis-
puted, and, briefly stated, are as follows: The assessment
of beneﬁts to lands in said district totaled, after being
increased by the Legislature, $166,672.90. These assess-
ments have been reduced $2,882.62 by reason of the for-
feiture of certain lands in the district to the State for the
non- payment of taxes, and $4,363.20 by lands taken from
appellee in the construction of the improvement in’ the
district, leaving a total balance of assessed benefits of
$159,192.56, which bears 6 per cent. interest. In order to
make the improvements in the distriet, two interest-bear-
ing bond issues were made by the commissioners, one on
November 1, 1916 for $75,000 bearing 5 per cent. interest,
and the other on May 1, 1920, for $55,000 bearing 6 per
cent. interest. These bonds were secured by a mortgage
upon the total assessed benefits to the land in the district -
by the commissioners pursuant to the statute creating the
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district. - The bonds matured serially up to and including
the year 1936, and those which have matured, together
with the mterest onboth issues, have been paid- out of the
levy made, pursuant to law, on the assessments. After.
sufficient levy was made to pay ‘the bonds and interest
thereon,; and the deductions for forfeited lands, and land
taken in construction was made, it left a margin of
$29,192.56 in assessed benefits. On June 26, 1920, appel-
lee obtained a judgment against the distriet for $11,040
for damages resulting to her land in the construction of
the improvement, and the purpose of this suit is to collect
same by an additional levy upon the benefits covering B
period of five years or more.

Appellants contend for a reversal of the judgment
upon two grounds; first, that the circuit court was with-
out Jumsdlctlon to make the final order appealed from
herein; and second, to order the commissioners to apply
for a levy upon benef1ts which had been pledged to
secure ‘the bonded indebtedness.

(1) The circuit court is the proper forum in which
to institute mandamus proceedings to compel the per-
formance of ministerial acts. Mandamus is essentially a
proceeding at law.- In the'instant case, however, author-
ity for the institution of this suit in the circuit court is
found in § 3620 of Crawford & Moses’ Digest.”

- (2) Itistrue that the benefits sought to be reached
by levy to liquidate appellee s judgment were pledged to
secure the two bond issues, but there is a margin of
‘about $29,000 of benefits, thh is a,mple to take care
of reasonable eventualities which may arise, and to pay
appellee’s judgment. It would indeed be a harsh rule
that would tie.up unused benefits for a long* perlod of
time, and thereb§ prevent creditors from collecting their
just claims from an improvement district all because the
commissioners happened to pledge more of them than nee- -

‘essary to secure money for constructing the improve-
ments. In the instant case, a large part of the bonded
mdebtedness, including accrued interest, has been paid,
and the levy which was made will be ample to pay the bal-



ance, leaving a surplus of benefits sufficient in amount to
meet all reasonable eventualities and vicissitudes which
may occur in the life of the district, and to pay appellee’s
judgment. Outside of a few forfeitures of land to the
State and the expense of collecting the taxes, there can-
not well be any further shrinkage of the benefits. The
sound rule is to require an improvement district to pay
all its debts, secured and unsecured, if the assessed
benefits are amply sufficient to do so.

For the reasons assigned, the judgment is affirmed.



