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"HERREN ¥. STATE (TWO CASES). -

Opinion delivered October 26, 1925.

1. CRIMINAL LAW—IDENTIFICATION OF ACCUSED—SUFFICIENCY OF EVI-
DENCES.—In a prosecution for selling intoxicating liquor, evi-
dence held sufficient to identify the accused as the person who

~ sold liquor. )

9.  WITNESSES—IMPEACHMENT.—Where a witness for the State in a

" prosecution for selling intoxicating liquor equivocated in her

. cross-examination, rendering doubtful her identification of the
accused as the man who made the sale, it was not error to permit
the State to question her as to a previous contradictory state-
ment made by her.

3. INTOXICATING LIQUORS——-—ADMISSIBILI’I‘Y OF EVIDENCE. —Testimony
as to finding a quantity of liquor in accused’s house was com-
petent, in a prosecution for selling liquor, as tending to show
that he was engaged in the business of selling liquor.

4.  WITNESSES—IMPEACHMENT OF ACCUSED.—Where the accused takes
the stand in his own behalf, he is subject to impeachment in the
same manner as any other witness.

Appeal from Sebastian Circuit Court, Fort Smith
District; John E. Tatum, Judge reversed in one case;
affirmed in the other.

E. D. Chastain and L. E. Lister, for appellant.

H. W. Applegate, Attorney General, and Darden
Moose Assistant, for appellee.

- Smrre,;J. Appellant was twice indicted in 19‘)2 for
selling intoxicating liquors, the indictment in the first
case being numbered 8698, and in the second case 8699,
and on June 30, 1925, was, with his consent, tried upon
both indictments at the same time, and was convicted
in each case and given a sentence of one year in each, the
second sentence to begin at the expiration of the first.

_ Appellant filed a petition for a change of venue,
which was everruled by the court, and this action is
assigned as error. This assignment of error may be
disposed of by saying that the affiants supporting the
petition were examined in open court, and their examina-
tion touching the state of the public mind in regard to
appellant was such as to warrant the finding made by
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the. court - that.the supp‘mting affiants were not credible
persons. within the meaning of the law..

The prosecution rested on the testimony of Della
‘ Brannon who testified that she had bought  whiskey

‘once or twice’’ in 1921 from a man who had been: intro-
duced to her as Owen Herren, this being appellant’s
name. This witness testified that this man visited .a.
woman:living with her named Rose Wilbur, and that he
was one of several brothers. She failed to- indentify
appellant as the man from whom she purchased the
liquor, and declined to say whether he was the man or
not. The identification of appellant as the man intro-
duced ‘to-witness as Owen Herren was made by other wit-
nesses, who testified that it was Owen Herren who visited
Rose Wilbur at.the home of the witness in 1921. Tt is
1ns1sted that the State failed to show the identity of
appellant as the man who made the sale; but this was a
question. of fact which has been passed upon by the jury,
and all the circumstances in the case, considered together,
make the testimony legally sufficient to support the j ]ury ’s
finding in this respeect.

It is quite evident that the witnéss was very friendly
to appellant, and sought to shield him in hér testimony:
She explained her defective memory by saying that she
had been inhad health, and that appellant had been away
from. Fort Smith, where both witness and appellant had
resided, since 1922, when' he was indicted. :

One of the. assignments of error relates to the cir-
cumstances concerning appellant’s departure from Fort
Smith. Officers of the law testified that they had a num-
ber of warrants for the arrest of appellant about the
time the indictments on which he was being tried were
returned. and that thev went to appellant’s home ‘to
arrest him. ' When apprised by the officers that they
had come.to arrest him, appellant asked to be allowed to
go hack into his house to ‘get his hat. This permission
was eiven. and appellant went -into the house and out of
it through a back.door, and was not seen again until
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11925, when he was arrested. This testimony was admis-

sible, as the flight of a person charged with the commis-
sion of a crime has some evidentiary value on the ques-
tion of his prOtbable guilt. Stevenws v. State, 143 Ark.
618.

The witness Della Brannon equivocated more or less
in her cross-examination by counsel for appellant the
effect of which testimony was to make more doubtful the
identification of -appellant as the man who had made the
sale. The prosecuting attorney then examined the wit-
ness relative to a statement she had made to J. T. Tis-
dale, a prohibition officer, and the failure of the court to
surstai-n an objection to this testimony is assigned as
error. It is insisted that the ruling of the court offended
against the rule announced by this court in the case of
Doran v. State, 141 Ark. 442. In that case we construed
§ 4186, C. & M. Digest, which provides that the party
producing a witness shall not be allowed to impeach his
credit by evidence of bad character, unless it is a case
in which it is indispensable that the party shall produce
him, but may contradict the witness with other evidence
and may show that the witness has made statements dif-
ferent from his testimony at the trial. In the case cited
we said the statute did not apply to a case where the wit-
ness does not state any fact prejudicial to the party call-
ing him, but only fails to prove facts supposed to be
beneﬁc1al to the party calling him.

- The rule announced in the Doran case supra, does
not apply here because the witness, on her cross-examina-
tion, gave testimony adverse to the State by making
doubtful the identity of appellant as the person who had
made the sale of the whiskey. The party to whom the
alleged contradictory statement was made was not called
in the instant case to testify in regard to the statement,
as was done in the Doran case, supra. In that case the
witness denied making the statement damaging to the
defense, and the State called another witness to prove
that the first witness had made the statement in question
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to him. ‘Here the inquiry was confined to the cross-
examination, and to the re-direct examination of the wit-
- ness Della Brannon, and no error was committed in per-
mitting this examination. Moreover; at the conclusion
of the re-direct examination of the witness Della Bran-
non, she admitted having fhade the statement to Tisdale,
‘and that the statement made to him was true.

Witnesses for the State testified to finding a quantity
of liquor in appella,nt s house, and the admission of this
-testimony is assigned as error. This testimony was
competent as tending to show appellant was engaged in
the busmess of selhng liquor. Mobley v. State, 135 Ark.
475. : :

.+ Appellant became a W-itnves.s in his own behalf, and
‘thereafter the State offered testimony to the effect that
his reputation for truth and morality was such, that:the
impeaching witnesses' would not believe him on oath,

and the admission of this testimony is assigned as error.

In admitting this testimony the court admonished the
jury that it could be considered only as affecting the
credibility of the defendant as a witness. No error was
committed in admitting this testimony for the purpose
for which it was offered, as a defendant who takes the
stand in his own behalf as a witness is subject to impeach-
ment in the same manner as any other witness is..
Younger v. State, 100 Ark. 321.

It is finally insisted that the verdicts were not sup-
ported by any competent evidence. This assignment of
error may be disposed. of by stating, in.addition to the
testimony hereinbefore recited, that the witness Della
Brannon testified that she had bought whiskey ‘‘once or
‘twice’’ from a man named Owen Herren in 1921 in Fort
Smith, and we think the testlmony, considered in its
entirety, sufficient to warrant the jury in finding that
appellant had been sufﬁe1ently identified as the man who
‘had made the sale



We think, however, there was not -sufficient testi-
mony to sustain both convictions. The State- made no
attempt to prove a sale to any one except Della' Brannon,
and her testimony is. too 1ndeﬁmte to suAstaln more than
a single conviction. :

As we have said, she e?drmtted saymg to Tlsdale
that she had bought whiskey from appellant, her. exact
answer being, “I said I had bought whiskey from the
Herren boys, from Owen Herren.”” ‘‘Q. Was that
true?”’ and she answered, ‘“A. That was true.”” On
her examination in chief the witness Della Brantion had
been asked, ¢‘Q. About how many times did you buy it
(whiskey) from him (appellant)?’’ ‘and she answered
““A. Once or twice; I don’t remember.”’

This testlmony supports a conviction,. but it sup-
ports only a single conviction. The judgment sentencing
appellant to the penitentiary in case 8698 was first pro-
nounced, and a judgment was also pronounced in -case
8699 sentencing him to a year in the penitentiary, the
sentence to begin at the end of.the year’s imprisonment
imposed by the Judgment in case 8698. :

The sentence in the first case will be afﬁrmed

The sentence in the second case will be reversed
and the cause dismissed. :

’



