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1. CRIMINAL LAW—CORROBORATION OF ACCOMPLICE——INSTRUCTION—-——
An instruction to the jury that the corroboratlon of an: accom-
“plice ¢ ‘is sufficient if there is any ev1dence to warrant you 1n con-

_ victing the defendant Whlch taken with all the other ev1dence'
“-in the case, convinces ‘you of the guilt of the :defendant beyond
*.a reasonable ‘doubt” was deficient in not:telling the jury that the
corroboration, was not sufficient if it merely showed that..the
.. offense was commltted and the c1rcumstances thereof. )
2, ‘CRIMINAL LAW—CONFLICTING- THEORIES—INS’I‘RUCTIONS —Where
"the ev1dence in a prosecutlon for aldlng m‘ the embezzlement of
" the title to:the cotton was in the lahdowner ulider a shate- crop-
per’s agreement, and the defendant’s theory that the person
aided was owner of the crop 'as tenant ofthe landowner;. it was
error. to charge the jury as to the former: the01y and to refuse
- to charge as to the latter ‘ e
3.’ LANDLORD AND TENANT—TITLE TO CROP —-—Where a share cropper
N 'raﬂses a crop for the landlord and is to recelve ‘a part of’ the )
"'crop as wages, the title to' the crop vests in’tHe' Tandlord; but
where the share—cropper pays one-half of the: érop . for' thé' rise
of the:land,, with the ‘tools, team and feed therefor, -the . tltle
-to the.crop is in the tenant. e L e
4. CRIMINAL LAW—ADMISSIONS OF. DEFENDANT —In a prosecutlon for
aldlng another .in embezzllng a crop of cotton, any 1ncr1m1nat1ng
admission’ made by defendant on a ‘prevmus trlal for buylng the

"' same cotton -at night, in violation of Crawford &* Moses Dlg,

© § 2439, was competént. - R

'3.. CRIMINAL LAW—OTHER OFFENSES AS- EVIDENCE OF INTENT. —In a
prosecution for aiding another to embezzle cotton;iwhere defend-
-ant admitted. that he bought the cotton® from the alleged share-
cropper in the night time but claimed that he supposed that, the
share-eropper had the, right to sell it, testxmony that the de-
fendant had’ bought cotton from other tenants under similar
circumstances was admlssnble as tendmg to show 1ntent or gullty
knowledge : . I R :
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SmitH, J. Appellant Barnhardt was convicted under
an indictment charging him with havmb ,aided and
abetted one O. C. Osborne in embezzhng 950 pounds of
'seed cotton belonging’to Alfred Solim. -

' Osborne adrmtted his” gu1lt and” 1mpl1oated Barn-

H “

,hardt The. court -gave, an 1nstruct10n1 on the _question
-of the suﬁ'imency of the corro'borat1on of an accomphce
‘to sustain a conviction, and-in, the instruction the - Jury
was' told that. the oorroboratmn #¢ig sufficient if there
s any ev1dence to Warrant you ‘in conv1ct1ng the de-
'fendant Wh1ch taken Wlth all the other ev1dence in
vbeyond a reasonable doubt 2 Th1s 1nstruct10n ‘VVEI,S defi-
cient in not telling. the jury' that the corroboration: was
not- sufficient <if ‘it merely showed" thatthe offense was
committed’ and the ecircumstancés’ thereof (§3181 C. &
.M Digest), butxthe obJectlon offered’ to the 1nstruct10n
- was poss1bly not’ sufﬁc1ent to call to, the attentlon of
‘the. court the requ1rement of the statute in. the part1cular
indicated. «« Appellant-. -asked:, and:sthe—court: 1 gaver an
instruction- embodying the- re‘"quire’mentf_ of the “statute
that a conviction could not-bé had 'on the ‘testimony of
'anfaccomphce it the‘corroboration showed -orly’ that the
] ffense Was comrmtted and “the. c1rcumstances th,e.reof
e Overf appellant S 0b3ect1on,the court gave an. 1nstruc-
tion numbered 1 reading as follows:*You are rnstructed
that if yoeu find from the:tfestimony: in this case.beyond
' -a4 reasonable «doubt -that O. -C: Osborne made ia-contract
with Alfred-Sohm- by-the: terms of--which' He“was 'to be
furnished by’ the sa1d Alfred”Sohm with the land, farm-
ing 1mplements, seed etc to make al crop, and that he,
the. said. Osborne was to. receive for his labor. one- half
of the proceeds of such ecrop, and that the.said+O. C.
Osborne .raised the cotton mentloned and . described in
the indictment in this case, pursuant to sald contract
then the title to such cotton was in the sa1d Alfred Sohm
and it 'wads his’ property A A

“.This instruction is a correct declaratlon of the law,
and was properly given. But 'havmg given “this 1nstruc-
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tion, the, court .should., also.;have. given the .conyerse
thereof embodied in an 1nst1uotlon)num'bered 7'requested
by, appellant reading as follows ;- You are mstructed
that if you, ﬁnd from the ev1dence that Sohm ‘and:,

b‘orne entered 1nto ‘e an{ agneement whereby Sohmlx
rented to Osborne the, land on Whlcll the cotton alleged
to‘,have [bee,n“embezzled was 81 own, ,and » that the sa1d
Osborne agreed to’ pay,)to the sald ISohm one half of a.ll
ootton,ralsed onisald land as rent therefor then your(
Verdlot Wlll. «be not, gullty,”notmthstandlng the fact that.,
you ﬁnd that the sald Os’borne failed to perform h1s part‘ ,

n .
of the agreement el ol oo e s g s oge()

:These.lnnstructlons hadubothr»been' given, Would‘have 7
subrrntted to.;the jury,, the «question whether, Osborne 'was

an tenant or Whether heiwas.a mere. laborer. ;5 v s

H

-=Phe: nlndwtmentl alleged: thisitithd: property' stolen be—
longed tosAlfred Sohmn<Th1s allegation!lof: ownershlp was~”
materialy-and the“two'mstruotlons together swvould have’
submltted ‘that'question of fact-fo ’the jury, Whereas the’
instruction given submittedionly 'the ‘State’s théoryliof
theicase. "W think the.testimonyiraisedi:a-question of
fact as to-the. ownershrp .of the ploperty;whmh should,
have gone to the jury. ' oy 7 soovwa iy fo ot

41T Hughes testifie dl that‘he was’ agent’ or'm "‘anager‘
of 1A lfred” Sohin; and‘lhe Was- ask’éd"thls'rqfu stion®'t [we@li
You have stated that' MiiO8borne Was there 1n 'Jyhat”
capieity 25 and: to- th1s ‘Guestion he' ansiwersds A D
tenant, or; employee:’.. Hughes, further.testified,ithat he

asragent: for:the. owner .of.'the,land ; was-to-furnish: the;
livestock, plow. tools; gear. ‘and half sof, theifertilizer,.and;
that Osborne wasto- -do the.necessany work-totmake;thei
crop.ii He, was.. asked howltthe -crop wastto beldivided,'
and: he ,answered. ot‘CAs (T After his. (Osbornels)t acéount:
was,paid, he was to,zeceive, his jpaxt; of.the Crop 0¥ yone-
half of the cxrop.’’r ).rIn this same..connectionOsbhoine was:
agked:{5Q: l«Hextfurmshed the.mules axd the feed foxsthes!

mules”and the.seed;jand the plow 4060ls; and yourdid Yhey
work on the land, and you gave«him, halft «for, the usesof}
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those things?’’, and the witness answered: - ‘‘A. Yes, sir, -
I was making a share-crop.’

“We think this testlmony leaves in doubt, or at least
that a question was made for the jury, as to whether
Osborne was a tenant or an employee. Hughes testified
that e was a ‘‘tenant or employee. »oIf Osborne was
a tenant, then the title to the crop was in him, and Sohm,
the land101d had a lien thereon for .one-half the crop as
rent, and a hen on the remaining half for the valué¢ of
any necessary advances, of money or supphes to enable
Osborne to make- the crop. On the other "hand, if
Osborne was a mere employee, then the title to the crop
was in Sohm, as.it was alleged to be in the indictment.

. The- distinction may appear to be finely drawn

between a tenant who pays half the crop for the use of - -

the land and live-stock and feed therefor, with the neces-

sary tools and implements. to grow the crop, and one
who makes a crop as an employee to whom these things
are: furnlshed and who is given for his labor one-half
of the. crop to be grown by him.

But this distinction has. been Tecogmzed by this
court in many cases. It had been recognized prior to the
case of Hammock v. Creekmore, 48 Ark' 264, as is shown

- by the cases. to which Chief Justice COCKRILL referred in
the opinion in. that case. The earlier cases were there
reviewed, and the law in regard to the title to crops.
grown ‘‘on shares’ was there restated to be as follows:

. If the share-cropper raises a crop for the landlord,
and is to receive a part of the crop from the landlord-
as wages for his work, the title to the crop grown vests
in the landlord, and the share-cropper has a lien thereon
for his labor. If the share-cropper is to pay one-half the
ctop for the use of the land, with the tools and team and
feed therefor, then the title to the crop is in the tenant,
and the landlord has a lien thereon, and, in addition, the
landiord has a lien for any necessary supplies of money or
provisions to enable the tenant to make the crop, but the
title to the crop is'in the tenant.
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As was said. by the learned Chief Justice in the Ham-
mock v. Creekmore case, ““if the intention' to .become
tenants in common had been indicated (see Bertrand v.
Taylor, 32° Ark. 470; Ponder v. Rhea, ib. 436), then the
title would have Vested as in other chattels.held in com-
mon (Hamby v. Wall, ante 135). * * *.77

The distinetion pointed out in the case of Hammock
V.. Creekmore supra, has been consistently recognized:by
this court in later cases. - Rand v. Walton, 130 Ark..431;
Woodson v. McLaughlin, 150 Ark.. 340 Bourland V.
McKnight, 79 Ark. 427. :
' We'conclude, therefore, that 1nstruet10n numbered 7
requested by appellant should -have been given; so. that
the jury would have been advised what the dlstlnctlon
‘was ‘between a share-cropper who makes. a ierop for the
landlord under an agreement to pay as:rent a given por-
tion of the crop, and one who makes & cr op for the land-
lord under a contract to be paid as wages for:his labor
an agreed share thereof, this distinction being detel mina-
tive of the question of- t1tle to the cotton. ‘

A ‘motion -for a continuance ‘was filed, and 1t is
earnestly insisted that- error was, comrmtted in-over-
ruling it. In view of the fact that we are rever sing the
case on another ground, it will be unnecessary to conmdel
this asalgnment of error. SRR

It is further insisted that the court erred n, pern’ut-
ting the witness Hughes.to testify that the defendant
had entered a plea of guilty to the charge. of stealing
the cotton at the preliminary hearing 'bef01e the justice
of the peace. It appears that appellant and Osborne
were arrested the very night the cotton was sold by
Osborne to Barnhardt. This sale was made’ in ‘the
nighttime. On the following 'day both’ Osborne | and
Barnhardt 'were arraigned before a. Justme of the peace
and Barnhardt pleaded guilty to theoffense of buvmg cot-
ton after night in'violation of § 2439, C. & M. Digest, and
he was ﬁned for that offense. At the trial from which
this appeal comes he testified that his plea of guilty was
limited to the adm.1ss1on that the cotton"had béen pur-



-¢hased after- dark and ‘that 'he: did not’ 1ntend to enter a
'plea, of gullty tor any other charge R
by Barnhardt in this connectlon was - adm1ss1ble agamst
‘him:. - Heé' had the right'to téstify as:to the: iplea entered
by him, and likewise to éxplain: such plea, biit any’ state-
‘ments made byhim in making ithis: plea ‘were ‘admissible
against -him, and it 'was. competent and* admissible for
‘H"ughes, or‘any ‘other . witness whoheard Barnhardt 'S
statements, to testify.ds to the.statementsi then made: -
Error is also assigned in the'action. of:the coart in
"permitting. testimony:to be offered tending to show that
Barnhardt:bought. cotton from-othei- tenants underneir-
sjeumistances similar: to those under: which! he:purchased
eotton from Osborne. :Barnhardt admitted purchasing
‘the cotton' in-question, but:testified :that the' supposed
Osborne had the right to-sell it. :The testimony .ohjected
‘toiwas therefore.- admissible .as. tending' to ‘show -the
-intent' ¢r guilty knowledge of Barnhardt-at-the time ‘of
these sales, all of :them being made in:the nighttime and
-under 'circumstances7indicating that therenwas a de51re
*to conceal what ‘was -being done Tl
~Certain’ otherverrors are asmgned Whlch we do not
thlnk require discussiony but-for the error inhdicated-the
judgment must be 1eversed and the i cause ~will-. be
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