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1. R:AILROADS—-LIABILITY FOR FIRES—VALIDIT’Y OF STATUTE —Th act

.“Mf Apml 18 1907 Crawford & Moses Dlg, § 8569), makmfr N
e rallroad compames liable~for the! déstfiction'of or fdamagelto”
o'iproperty caused. by: ﬁre resulting:from,:the - operation.-of ;s§uch{t
railroads, .is not; ~1nvahd as, denying to. such. corporatlonsldue
y,,Process or bhe equal lprotectlon ofA the lawx T

2. . RAILROADS—LIABILITY FOR FIR.ES——CONSTRUCTION OF  STATUTE. —Th|eH
term “rallroad » as used in Crawford & Moses Dlg § 8569,

L refers only to rallroads ‘that’ are openated as common camers,

4 'dnd " does ' niot” apply to corporatlons ‘which: foperatel ial. rallroad J

“7iagtan incident to 6F ‘inrconnéction ‘withran industrial- enterprlse

3.} () RATLROADS--COMMON " CARRIERS.—-'Where,defendant st aureg-ularh
-‘,org*amzed railroad: .¢ompany, it does ‘not;’ ceasejto(be axcommon{]
Jcarrler, w1th1n Crawford &, Moses Dig.,; § 8569, because, 1t 1s
[Ny lu'uvr
, en gaged’ 1n carrymg' a partlcular kind’ of frelght for 'a smgle
: ”customer,‘ s1npe it can be compelledito carry"frelght for all

A who oﬁ'erlllt' for"shlpment ’over)qts’hne( Mty 6oyt 3y

4.1 RAILROADS'—'LIABILI’I‘Y FOR FIRE‘——EVIDENCE —Where ’grass ' neafi!
1 deferidant!s; railroad rtrackms” discovered «to ;be:;oni fire . shortly;.
_1;.after,a. train has passedl and! thezﬁre;«spreads to:and: burns the -

property of another, and the proof does not‘estabhsh f:oncluswely

. sorme other orlg'ln tof "the' ,ﬁre, ~bhe _]ury is Justlﬁed in ﬁndmg
- that the ﬁré‘o‘rlgl‘riébed fromA the! Spatks of deéfendant’s locomotlve
Tl ),".AI")’) ‘fl‘l—:‘i (U ;'I' 1)1“1"")“ ’)1’ ol b .,‘(l,zln

~Appeal, from Phrll1ps C1rcu1t ICourt 3 D Robertso 7,

HU T
Judge afﬁrme(‘l.mu,‘,,(, lamouitry o0 san B, “__..,“,“:
Moore fWaZker &.Moore, for appellan Lt
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G Dmmng, f01 appellee l
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ol -FarnysJ. 6. R Qoolidge: 'sued vthe Helena.;South-
western{ Railroad!:Gompaiy ‘to-récover-damages -toi his
ialfalfa field caused by fire:alleged: o have' ‘beeni com-
-municated-from.a locomotive- operated on;thé line; of .the
Tailroad of the defendant.:r oivv iij 101 Hoxility RETIIS:
i 21 iThiere whs-atverdict and judgmient insfavior:of the
‘plaintiff in the sumi:of:$10005aAnd ithe i defendants has
appealed to thisreourty N0 eiin hosinms o whindgear 5o
“ul 'The first assignment+of errots that the court erred
in instrueting1thél jury. 7ifn imaking:this contention:ucoun-
‘sel'for the:deféndant irelyinpon ithe:actioniof theicourtin
‘allowing the-jiiry tb Aind¥for ithe! ‘plaintiff independently
‘'of' negligence; if:it'should find:that the damageioceurréd
by rédson: of 'fire:communicated: from the locomotive: of
the-defendant to'the dlfalfai feldsofiithe plaintiffys:: i
"L TR Bottvt Tiad HAldr it St Lodhs '@ 8.1 Fr MR Coling.
SHore," 89" Avk:l 418, gha- nlimlerotis othet cavas thatu§
'8569:0f Crawford-& MosesdDigest;makingirailroad com-
‘panies Hableforathe destiuction of or, idamage to:iprop-
erty icaused by fire/tesulting from: the: operation-of such
railroads,is validiand: does notideny toithe railroad:com-
panies the equal protection»ofiitheiilaw}o and  'does jnot
deprive .them: of. their property without;due;process of
law”  srciigioories e A3iNitdul by wrerroy o)
~oiv; This count hasialso, held; that;the-term,izailroad,”’
jas-used. in this;section;jrefers- onlyto. railroads that ;are
operated .as ' commotiicartiers;.and does,not.apply, to
corporations which onlgioperate,a-railroad as aningident
$o,:01.in connection swith-an industrial enterprise....Val-
ley. Lbr..Closv. . Wiestmoreland Bros.; 159, Ark.1484: 1 [
B Counsel: fori thei'defendant seekrasreversalliofshthe
‘Judgment: upon thenautherity of *the edsd!last cited i-buit
inidoing :so:havemot-taken:into. proper. consideration that
therprinciplesiofslawsthere-<decided have o application
tozthe facts’of ithe cdselat bar! tslusit. 3 6 i ive
s LT Wilkes] Supérintendent ‘of the railroad ofithe
defenidant; was-thie only witnession thi§ point:i We qudte
From i esimonye fiie tllwing e 011 oy vt
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Q. It is a railroad corporation and exercises the
rights and powers of any other railroad corporation,
does it not? “A. Yes sir—how you mean? Q. Itisa
regular railroad corporation? A. It is a regular rail-
road, utilized for the sole purpose - of - conveying logs
for the Chicago Mill &Lumber Company. Q. Butitisa
regularly organized railroad company? A. Yes sir; it |
is a regularly organized railroad company.’’:

In another part of his testimony, he says that his
company owns a comparatively small trackage of its
own, which runs from the mill of the Chicago Mill &
Lumber Company ‘to the tracks of the Missouri Pacific
Railroad Company and one of its branch lines. It stated
‘further that these companies are regularly established
railroads in the general railroad business. The defend-
ant had standard railroad: equipment which it operated
in'part over the tracks of these two railroad companies.

. Now, it is apparent from his testimony, that . the
defendant was duly organized as a railroad under the
statutes. of the State of Arkansas. See sub-division 2 of
chap. 149 relating to the incorporation, organization,
and existence of railroad companies. o .

Section 8450 of Crawford & Moses’ Digest defines
the powers and liabilities of such corporations. Rail-
road corporations which are organized under the pro-
visions referred to are given certain general powers and
are subject to the general liabilities and restrictions
expressed in the statute. In other words, when the
defendant was organized as a railroad company, as testi-
fied to by its superintendent, it became a‘common carrier
under the statute referred to, and has all the powers and
is subject to .all the restrictions of common carriers. If
the defendant is a regular organized railroad comipany,
it can not cease to be a common carrier because it may
only carry a particular kind of freight for a single
customer. It could be compelled to carry freight for all
who -offered it for shipment over its line. There-
fore, under the undisputed evidence, if there was
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liability at .all on the part of the defendant, it was an
absolute liability, and the questlon of neghgence does not
enter into the case.

- Tt is next. insisted that the ev1dence is not legally
- sufficient.to show that the fire which destroyed the alfalfa

field of the plaintiff was communicated by the operation-

of one of the defendant’s locomotives.
The undisputed proof shows that the - defendant
operates.an engine which burns coal, and that sparks are

emitted:from it which fall. on :its right-of-way., The:

alfalfa field of the plaintiff burned shortly after one of
the defendant’s engines had passed by .it. It is the

theory of the defendant that there was . a.-corn, field.

belonging to the plaintiff on the opposite side.of the.rail-

road track from the alfalfa field, and:that;the plaintiff’s
own servants had fired.some.corn-stalks; that the wind
rose and caused the fire to cross, the rlght-of -way of the
defendant and burn the alfafa field of the plaintiff.
» Several witnesses for the defendant testified that
‘the fire was communicated to the alfalfa field in this way,
and other faets and circumstances were introduced in
evidence by it tending to show that the fire could mnot
have resulted. in any other way.

It can not be said, however, that this evidence - is

uncontradicted. - ,Sevelal witnesses for the plaintiff tes-.
tified: positively -that there was no fire in the cornfield -

on ,the day in question, and that they observed a fire in
some ‘grass ‘on . the rlght of-way ‘of the 'defendant
immediately after its engine passed and that this fire
_ spread rapldly in the direction of the alfalfa field: and
burned-it. They saw the fire spread from the 11ght of -
way into the alfalfa field and burn it.

This court has repeatedly held that Where g1 ass near.

a railroad track is-discovered to be on fire shortly after
a train has passed, and the fire spreads to thé property
of another and burns it, and the proof does not establish
concluswely some other origin of the fire, the jury is
justified in’ finding that the fire originated from sparks

of the englne Cairo, Trumann- & Sou. Rd. Co. V. Brooks, )



112 Ark. 298, and: cases-citeéd. - A's we have just seen; the::
evidence :for the. plaintiff’ showed’ that: the:grass: com-:.
menced to burn on the right-of-way of:the railroad just:

after-one'of its engines: pa's'se'd 'and’ the same!witnesses
" testified that:theré was mo other)source from wvhlch the
fire might have occurred: i .0 e idan st T ik
There is also dispute: betweenx‘thefmtnesses as tow

the value of the alfalfa; and ds«to the fact:of whether
it-was completely destroyed: by the five. ' Here again:thet
. Jury hassettled:'the conflict in' theievidence in' favoriof -
the plalntlff and!the evidence for the plaintiff Warrantedt
the jury in finding a much greater walue for:the alfalfay;
which was: damaged/ and: destroyed*nthan ‘that showzi by i
the wverdict of: the jury. v -2t T [ N BT
t It follows that’ the evidence wais legally s‘ufﬁcie‘nt“to*
Wari’ant the:: Verdiétiof the jury,>and,vthere: being moc
revérsible errer in the!record;: the’ Judgment ~will: +ben
afﬁrmed AR AR ':‘L‘k Y chu TR ‘)All Jdtl TP TI SECHN (P TN
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