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BrowxN v, STATE.
Opinion delivered May 13, 1918.

CRIMINAL LAW—REFUSAL OF CONTINUANCE—DISCRETION.—Where
the record did not show that any testimony was introduced on

accused’s motion for continuance to show the extent of the illness. -

of accused’s mother and baby, alleged as ground for continuance,
the appellate court can not determine whether a refusal of con-
tinuance was an abuse of discretion.

CRIMINAL LAW——CHANGE OF VENUE—“CREDIBLE PERSON.”—Where
motion for change of venue was presented, with supporting affi-
davits of eight persons, who on oral examination disclosed that
they had no general knowledge as to the state of mind of the
inhabitants of the whole country, and that their information was
confined practically totone township, the court’s finding that they
were not “credible persons” within the statute was justified.

CRIMINAL LAW-—-HARMLESS ERROR—SELECTION OF JUROR.—Where
the record failed to show that accused exhausted his peremptory
challenges, assignment of error to the holding that one talesman
was a competent juror is not available.

JURY—CHALLENGE-—DISCRETION OF COURT.—I{ is a matter within
the sound discretion of the trial court to determine whether one
party, after the acceptance of ten jurors, should be permitted to
exercise the right of challenge against. a juror already accepted.

CRIMINAL. LAW—HEARSAY EVIDENCE.—In prosecution for selling
intoxicating liquor, testimony as to. what a third person said
before the whiskey in question was produced was properly ex-
cluded as hearsay, where such statement was not shown to be a
part of the sale.

CRIMINAL LAW—HEARSAY EVIDENCE.—Declarations of third per-
son, subsequent to offense, indicating his guilt thereof, are ex-
cluded under the hearsay rule.

CRIMINAL. LAW—REPETITION OF INSTRUCTIONS.—Refusal of in-
structions, fully and correctly covered by instructions given, is
not. error. .

CRIMINAL LAW — INSTRUCTIONS — CIRCUMSTANTIAL EVIDENCE.—
Where the State produced one witness, who testified that he saw
accused receive the money and deliver the whiskey, refusal of
instruction that the State relied upon circumstantial evidence was
proper.

Appeal from Garland Circuit Court; Scott Wood,

Judge; affirmed.
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Arthur Cobb and Richard Ryan, for appellant.

John D. Arbuckle, Attorney General, and 7. W.
Campbell, Assistant, for appellee.

.. McCurrocm, C. J. Appellant was indicted, tried
- and convicted of the offense of selling intoxicating liquor.

The first assignment of error urged here for rever-
sal of the judgment relates to the ruling of the.court in
refusing to 'grant a continuance. The continuance was
- asked on account of the absence of certain witnesses, and
for the further reasons that appellant’s mother was ¢“sick
and under the care of his father,’’ and that “‘in addition
to the above sickness, the defendant’s baby, who is ten
months old, is very sick and suffering with a rising in
the head, and that the defendant is in no mental condi-
tion or state of mind on account of said sickness to go to
trial or properly advise with his attorneys.”” A rever-
sal is not urged on the ground of the absence of wit-
nesses, but it is insisted that the ‘court ought to have
granted a continuance on account of the iliness of ap-
pellant’s mother and baby. It does not appear from the
record that any testimony was introduced on the motion
to show the extent of the illness of appellant’s mother
and baby, so we are unable to determine whether or not
the court abused its discretion in refusing to postpone
the trial on that account. : -

- The next assignment urged is that the court erred
in refusing to grant a change of venne. The motion for
change of venue was presented with supporting affida-
vits of eight persons, all of whom were examined orally
before the court. The testimony given on the examina-
tion disclosed .the fact that none of the affiants had any
general knowledge as to the state of mind of the inhab-
itants of the whole country, and their information was
confined to a very limited portion of the county, practi- .
cally to one township. We can not say that the court
was not justified in finding that the persons who made
the affidavits were not credible persons within the mean-
ing of the statute. .o '
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-+ It is next insisted that the court erred in holding that
A. T. Moody, a talésman, was a competent juror, but it
does not appear from the record that appellant exhausted
the peremptory challenges allowed under the statute, and
that assignment of error is not available. After ten
jurors had been accepted by both sides, appellant asked
that permission of the court be given to reconsider.the
acceptance of the jurors and to peremptorily challenge
one of the jurors already accepted, but the court refused
to permit it to be done. No reason was offered for the
exercise of the challenge at that particular time, and it
was a matter within the sound discretion of the court
to determine whether or not one of the parties at that
stage of the proceedings should be permitted to exercise
the right of challenge. Allen v. State, 70 Ark. 337.

The next ground urged for reversal is that the court
erred in refusing to allow testimony to be adduced tend-
ing to show declarations or statements made by a certain
person, Williams by name, alleged to have been made
“immediately prior’’ to the sale of whiskey charged to
have been made by appellant. The circumstances under
which the sale of whiskey was made by appellant, accord-
ing to the testimony adduced by the State, are these:
A party of boys or young men, including Charlie Robbins
and Will McGrew, the State’s witnesses, were working
at a stave mill in Garland County, and gathered together
in a public road near the mill, and a conversation came
up about getting something to drink, two or three of the
boys.stating that they would like to have something to
drink. Appellant was one of the party gathered there
on this occasion, and was accompanied by his father-in-
law, one Williams, who had recently come to Arkansas
from the State of Oklahoma.  Robbins testified that dur-
ing the conversation either appellant or Williams (he
was not sure which of them it was) left the crowd imme-
diately after the remark made by the boys about wanting
something to drink, and came back in a short while and
placed on the ground ‘‘some white looking stuff,’”’ which
they all drank, and that he (witness) threw down $2. The
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witness did not state what became of the money that he
placed on the ground. The other witness, McGrew, tes-
tified, however, that he did not hear what was said be-
fore the whiskey was brought, but that he saw Robbins
““lay down a two-dollar bill and saw Ed Brown pick it
up and disappear and then came back and put down a
quart of whiskey,”” which the members of the party
drank. Appellant testified that he did not sell any liquor
to Robbins, but admitted that he was present on the oc-
casion described with his father-in-law, and that he saw
Robbins ‘“go to a tree top and bring back some liquor.”’
Appellant offered to prove by the witness who was pres-
ent on this occasion that ‘‘immediately prior to the al-
leged transaction of the sale of the quart of whiskey to
Chas. Robbins that the man Williams, who was in com-
pany with the defendant Ed Brown told him that he had
come to Arkansas for the purpose of looking out a loca-
tion and had brought some whiskey with him.’”’ It does
not appear how long before the whiskey was produced
that this statement of Williams was made, nor is it
shown that Williams offered whiskey for sale. The of-
fered testimony does not make the alleged statement of
Williams a part of the sale so as to render the testimony
competent on that account. The offered testimony was,
therefore, purely hearsay and the trial court was correct
in excluding it. Appellant also offered to prove by cer-
tain witnesses that subsequent to the alleged sale of whis-
key on the occasion mentioned Williams admitted that he
had brought the whiskey from Oklahoma. This was of-
fered as an admission on the part of Williams that he,
and not appellant, had committed the offense set forth in
the indictment. This question was thoroughly discussed
in the case of T'llman v. State, 112 Ark. 236, where we
held that ‘‘declarations or confessions of guilt by third
parties fall within the rule against hearsay testimony
and are not admissible.’’

Two of the instructions requested by appellant re-
lated to the question of burden of proof, and that ques-
tion was fully and correctly covered by other portions of
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the coutt’s charge, and there was no error in refusing
to give those particular instructions on the subject. The
third instruction, which the court refused to give, was
erroneous in telling the jury that the State relied upon
circumstantial evidence to prove the guilt of the accused.
The State did not depend upon circumstantial evidence,
but produced a witness who testified that he saw appel-
lant receive the money and deliver the whiskey.

There is no error in the proceedings, and the judg-
ment is, therefore, affirmed.
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worked court; yet but few men upon it have labored so diligently as
he. None has sought more earnestly and with a purer zeal to do
even-handed justice. As he had long been active in politics, it was
feared that when he took his seat in this court he would remain a
politician, permitting his judgments to be swayed by popular clamor;
but we soon found that when he assumed the judicial ermine it was
with the determination that it should be worn without a stain. In
all his decisions there was no shadow of turning from the true path,
no matter how unpopular it might be. He sought only the law and
the facts, and no other consideration ever moved his judgment. His
opinions are characterized by a brevity which now finds more favor
than when he became a member of this court; and they are clear and
direct. They are not long treatises upon the law such as appellate
Judges used to write in days of greater leisure; but they set forth the
essential facts, and they lay down the law so plainly that he who runs
may read.

His absolute integrity of purpose, and the stainless purity of his
life, account for the universal respect in which Judge Hughes was
held; but they do not account for his wide popularity. It is doubtful
whether there has ever been among us a man more universally be-
loved. He merited this warm affection; for he was one of the kindest
of men, one of the truest of friends. There was no malice in his
nature. While he loved the men who loved him; while he was grateful
to them for their support and willing to strive mightily in their behalf,
he bore no ill-will toward his opponents. If they were honorable men,
he honored them, and recognized their right to differ. If they were
knaves, he pitied them; but in his heart there was no bitterness as
there was no guile. A long life with its deceptions, its disillusions,
its disappointments, too often leaves us soured and uncharitable; but
with Judge Hughes it only brought each year a broader charity, a
kindlier outlook; and I feel justified in saying that when in the full-
ness of years and honors he was called before his Maker, few cleaner
souls have stood up for judgment.

Therefore, it is with peculiar satisfaction that I present to Your
Honors the resolutions of the Little Rock Bar on his decease. They
are as follows:

“Resolved, That in the death of Judge Simon P. Hughes, the State
of Arkansas has lost one of its noblest citizens, a man of a singularly
pure and blameless life, who was an upright and enlightened Governor,
a just and capable judge, and who in all human relations so bore him-
self as to win the respect and good will of the people and the devoted
love of his family and friends.

“Resolved, further, That the bar cherishes especially the memory
of his long, faithful and efficient services upon our Supreme Bench,
and that we extend to his bereaved family our warmest sympathy.”
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II.
OPINIONS NOT REPORTED.

Brunson v. Cromwell; appeal from Crawford Circuit Court; Jas.
Cochran, Judge affirmed June 17, 1918, per McCulloch, C. J.

Raybourn v. Kirk; appeal from Crawford Chancery Court; W. A.
Falconer, Chancellor; afﬁrmed June 24, 1918, per Smith, J.

Cravens & Boren v. Barr; appeal from Sebastian Circuit Court,
 Greenwood District; Paul Little Judge; reversed June 24, 1918, per
Hart, J.

Moore v. State; appeal from Jefferson Circuit Court; W. B.
Sorrels, Judge; affirmed May 20, 1918, per Smith, J.

Jonesboro, Lake City & E. R. Co. v. Kirksey; appeal from Craig-
head Circuit Court, Jonesboro District; W. J. Driver, Judge; per
Smith, J.

Lancaster v. Kaler; appeal from Miller Circuit Court; George R.
Haynie, Judge; affirmed June 17, 1918, per Wood, J.

Farrell v. Steward; appeal from Crawford Circuit Court; Jas.
Cochran, Judge; affirmed June 17, 1918, per Hart, J.

Lee v. Bandimere; appeal from Craighead Circuit Court, Jones-
boro District; W. J. Driver, Judge; appeal dismissed, per McCulloch,
C. J.

Shelby v. Leavy; appeal from Jefferson Chancery Court; John M.
Elliott, Chancellor; affirmed June 17, 1918, per Humphreys, J.

Blumenthal v. State; appeal from St. Francis Circuit Court; J.
M. Jackson, Judge; affirmed July 1, 1918, per Hart, J.

Edgar ». Brown; appeal from Craighead Circuit Court; W. J.
Driver, Judge; affirmed July 1, 1918; per Humphreys, J.

IIL

CASES DISPOSED OF ON MOTION.

W. M. Hope et al. v. H. C. McElroy and G. M. Taylor; Yell Cir-
cuit Court, Dardanelle District; A. B. Priddy, Judge; settled and ap-
peal dismissed on appellants’ motion, June 3, 1918; per curiam.

“E. C. Thompson ». W. C. Butcher; Arkansas Chancery Court,
‘Southern District; John M. Elliott, Chancellor; appeal dismissed June
10, 1918, for noncompliance with Rule 9; per curiam.

Sam Steel, Special Administrator, v. St. Louis, Iron Mountain &
Southern Railway Company; Saline Circuit Court; W. H. Evans,
Judge; settled, and appeal dismissed on appellant’s motion, June 17,
1918; per curiam.
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Gainer & Garvey v. L. S. Caudell; Cross Circuit Court; W. J.
Driver, Judge; affirmed, on appellee’s motion, for noncompliance with
Rule 9, June 17, 1918; per curiam.

U. S. Hartsell et al. v. Dr. H. A. Longino; Columbia Chancery
Court; J.- M. Barker, Chancellor; appeal dismissed on appellant’s

- motion, June 24, 1918; per curiam.

Mel Combs v. The State of Arkansas; Greene Clrcult Court, Sec-
ond Division; W. J. Driver, Judge; appeal dismissed on motion of the
Attorney General, September 16, 1918; per curiam.

Mel Combs v. The State of Arkansas; Greene Circuit Court, Sec-
ond Division; W. J. Driver, Judge; appeal dismissed on motion of
the Attorney General, September 16, 1918; per curiam.

W. D. Polk v. United States Fidelity & Guaranty Company and
J. L. Taylor as Guardian ad litem for Edgar Whitehead et al.
Minors, v. D. G. Langdon, former guardian, and W. D. Polk and
. United "States Fidelity & Guaranty Company; Clay Chancery Court,
Western District; Archer Wheatley, Chancellor; appeals dismissed
by agreement, September 23, 1918; per curiam.

A. A. Smith and F. M. Farley ». G. L. Wright; Lawrence Chan-
cery Court, Eastern District; Geo. T. Humphries, Chancellor; appeal
dismissed September 30, 1918, for noncompliance with Rule 9; per

" curiam.
A. A. Smith and F. M. Farley v. William Headrick; Lawrence
" Chancery Court, Eastern District; Geo. T. Humphries, Chancellor;
appeal dismissed September 30, 1918, for noncomphance with Rule 9;
per curiam.

Swift & Company v. A, Bernard; Pope Circuit Court; A. B.
Priddy, Judge; appeal dismissed, September 30, 1918, for noncom-
pliance with Rule 9; per curiam.

Dick Jeter v. The State of Arkansas; Johnson Circuit Court; A.
B. Priddy, Judge; affirmed orally, October 7, 1918, it appearing that
the bill of exceptions was not filed within the time limited by the
trial court, and no error appearing in the face of the record; per
curiam.

Dennis Downey ». R.E. L. Johnson, Judge; prohibition to Cross
Circuit Court; petition denied October 7, 1918; per curiam.

E. G. Shoffner, Trustee, v. Mrs. M. J. Vann et al.; Pulaski Chan-
cery. Court; John E. Martineau, Chancellor; appellant’s motion for
additional time denied, and appeal dismissed for noncompliance with
Rule 9, October 14, 1918; per curiam.

J. H. Evans et al. v. Claud Ragsdale by his next friend, James
Duncan et al.; Van Buren Chancery Court; B, F. McMahan, Chan-
cellor; appeal dismissed October 14, 1918, for noncomphance with
Rule 9 per curiam.



RULES OF THE SUPREME COURT

read,and t.he opinions of the court pronounced, but af no other time,
unless in cases of necessity, or in relation to a cause when called in
course.

Rure 7. The Clerk shall not suffer the papers, in any case, to be

taken from his office, at any time, by counsel, nor, during term, from
the court-room, but by the judges.

Ruse 8. Moré than two Attorneys shall not be permitted to speak
on the same side of any cause, without special permission of the court.

Rure 9. In every cause brought to this court by appeal or writ of
error, it shall be the duty of the counsel of the respective parties, in
addition to the statement of the case, and points intended to be insisted
upon in argument, as prescribed by the 14th section of the act of the
Legislature, approved Oclober, 1836, to make out, in writing, a refer-
ence to the authoritiésupon which they rely, which shall be sabmitted
to ‘the court at or before the calling of the cause; and no cause
standing for argument, will be heard by the court, until such state-
mentof the case, containing the substance of all the material plead-
ings, facts, and documents on which the parties rely; and the pbints
of law, aiid the facts intended to be presented in the argument, with
reference to the authorities, as aforesaid, shall have been furnished to
the cou The party fuiling to comply with this Rule, shall be con-
sidered as making default; and if such failure be on the part of the
appellee or defendant in error, the opppsite party shall be permitted
to proceed alone in the argument.

Rure 10. The-Clerk shall set the causes for hearing, in the order
in which they came into his office, except those hereinafter provided
for.

Ruve 11. Causes which requice oral tesfimony shall be set for trial
by: the Clerk, on such days of\the term as may appear & him proper;
having regard to the time such causes came into his office, and to the
number of suits in the court.

Ruze 12. The court will pot_permit a- cause to ‘be centinied by
the consent of the. parties dtily; the consent of the court must'b'e
obtained. '

Ruie 13. Re-hearings must be applied for by petition 1n writing,
setting forth the cause or canses for which the decision or judgment
is supposed to be erroncqus. The court will consider the petition
without argument; and if a re-hearing is gljanfed, direct it as to one
or more points, as the case shall, in their opinion, require; but no ap-
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plication for a re-hearmv will be heard after leave has becn givento
take out a copy of the decmon or Judgment and all petitmns fora
re-hearing must be presented durmg the term at which the decision
is made or judgment pronounced; otherwise the court will not regar&
them.

RuLe 14. No transcript of any. judgment or decision of this court
shall be given, or mandate issued by the Clerk, daring the term at
which the judgment is, rendered or the decision made, without the
apecial leave of ‘the court; which shall not be granted without.special
cause shown.

Roue 15. The proceeding on a writ of. error, shall be by netice as
preﬂcnbed m the,Bth section of theact entitled % An act® regularte
the prachce of the Supreme - Lourt in appeals and writs of error in
civil cases,” or by a subpeena directed to the Shnnﬂ’ of -the proper
count_y, (or, in case the Shenﬂ' be interested in the suit, to'the 'Coroner)
commnndmg hxm to summop the defendant in error to appear in-eourt,
to show cause; if any he can, why the judgment or dec?ee men{wned
in the- said writ of €rror, should not be reversed Ir the nohce or
snbpoena. be returned not exeeuted, an alias and plurzes may isue at
any’ time, on the apphca ion’ of the party, without a specjal order
therefor which, bemg rctumed not executed in due form, shall be
deemed- equxvalent toa service on the defendant and the cause shall
proceed; or when it shall appear-to the court, by sahsfactory pmef,
that any defendant is not an mhabltant of thlS State, the ‘court shall,
in its dlscretxon, ﬁx a day for such defendar to appe'u', and make an
order to advertxse, thch erdgr sba]l be ‘pubhshed once a week for
three weeks successwely. in'some: one of  the niewspapers published in-
thtle Rock, the last: of Whlch pubhcatxons shall be four ‘weeks at- Ieast
precedmg the! a.pp°arance day fixed as aforesaid, affer pubhcahon_
as aforesaid; and an aﬂidant thereof shall be ﬁled with the Clerk. The
cause sha]l' stand fo;; hearmor in the same manner agif.a subymna
agaxnst sach defendant had been retu@d executed.” ‘Buch order to
advertlse may “be madﬂ at” a'l) txme after the writ of e[ror, and ﬁtst
sabpena directed to the county where the venue is'laid, shall be
refurned.

Rure 16, All transciipis shall commence with the style of the court
_in which- the controversy was decided, and the name of the judgeor
jastices presxdmg whea the decree,, Jjudgment, of order i’ the cause,
wis rendered; to reverse which the appeal is prayed; or writ of errar
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intended to be' prosecuted, and its date; as —— pleas before A. B.,
jodge of the Circuit Court, on the —— day of —, 18—'—, or
C. D. E. F. and G. H., justices of the county court, &c.; the names
of all the parties litigant, as they stood when the controversy was

docxded, with the nature of the suit or motxon,

' J. K., Plaintift,. _
: against In Covenant.
L. M., Defendant, 2
In cases at law, the declaration, capias, endorsement, and retorn,
and the orders of the court, with the pleas, demurrers, replications, &c.
“referred to in the orders, in immediate succession, up to, and including
the final jaédgment, will follow in the order they ‘zpe named; orders
for attachments against witnesses need not be copied; then the bills
-of exceptions and papers referred to therein; no other paper, not
" even a bond Jdeclared on, or deposition that may have been used on
the trial, are to be copied, unless made part of the record by oyer,
* opecial verdict, agreed case, or demurrer to evidence, or by reference
to it in some other paper, which is apart of the record.” In ejectment,
neither the title papers or Surveyor’s Report is a part of the record,
unless-made so by bill of exceptions.

Tn Chancery causes, after the statement of the court, judge, and
the parties, (as in a suit of law,) the bill should be copied, unless an
erder of the court properly precedes it; then the exhibits as referred
to, and the subpeenas and returns thereon; the orders of court previ--
ous to the filing of*the  agiswer; then the answer and the exhibits re-
ferred'to therein; and the remainder of the orders up to, and includ-
ing, the final decree; intrdducing reports of commissioners, and certi-
ficates of printers where publication has been made against absent
defendants, and the like, after the orders under which they were
respectively made; then the deposilions taken on. the part of the
complainant, either in the order they are taken, or ihose on which he
niost,relies', first; then those {aken on the part of the defendant, in the
same order. 'The notices to take depositions, the caption of deposi-

“tions, and the certificates of the officer before whom they were taken,
will, in most cases, be omitted (but the time of taking it must be inserted)
unless introduced by exceptions. They will be introduced by the

“Clerk in this manner: “Depostions read on the part of the complain-
ant.” " The deposition of J. L., taken on the day of s 18—,
who 'de'poseth that,&c. [Here the deposition.] ¢ Depositions read
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on the part of the defendant.” And the same course will be pursued
in refation to them.  No paper should he copied. that was not filed
and used 6n the trial, except where the paper referred to is on file in
the same court.

The following, Rules will be observed in all transcripts made out,
whether at law or in chancery: '

The date of cvery order of Court must be distinctly stated, and not
by reference to the day and year aforesaid, or the like, as is usual;
mere orders of continuance not to be copied; depositions and other
papers, offered as evidence and rejected by the court, not to be in-
serted, unless by exceptions; no paper to he more than once copied;
when it occurs ¢psecond time, let it he referred to by thé&page in the
preceding part of the record; when a cause has been once before
the Court of Appeals, and a transeript is again called for, to have errors
which occurred after its return corrected, the second transcript should
~ begin where the former ended; omiliing the opinion of the appellate
court; the appeal or supersedeas bond to be the last paper copied;
and at the end of the transcript (except when it is so small as lo render
it unnecessary) there should be added an index ov table of contents,
referring to the pages of the record where the papers are incorpo-

raled; as
Bill, - - - . - page 1
B’s. bond, - - . ..« 5
Subpeena and return, - - N
Answer, - - . - . &
Decree, - - - _ w10
C. K’. Deposition, " - - w11

and so on, referring to the material parts of the whole record.  The
index will greatly facilitate the lahors of the court and bar; and the
clerks may with propriety add it in their fee for the franscript.  The
fee for the transcript, in all cascs, must be cerlified, to enable the
clerk of this court to tax it in the bill of costs.

It is desired, and the law requires, that the {ranscripts should be
made out in a plain hand writing, on paper of ordinary size, (letter
paper is too small) a hulf shect forming one page, and stitched at the
top of the page; by this plan transcripts ave morc convenicnt for
examination than when stitched through the side.  The margin ought
to be large and the noles full.  ¥When swrveys form a part of the

record, it would be preferable to send up a copy returned by the Sur-
11
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veyor without stitching it to the record at all, with a certificate thereon
that it forms a part of the record, when it can be examined with much
morc convenience.

In every case the official certificate should state, that the preced-
ing pages, (stating the number) contain a full and complete
transcript of the record and proceedings in the cause therein men-
tioned.

When an application is made for a partial transcript for the purpose
of having an appeal, which has becn prayed and not prosecated,
dismissed, the clerk will copy the decree or judgment appealed from,
the order praying the appeal, and the appeal bond; the day of the
month, and year of each must be distinctly stated. ‘The fee, there-
fore, should always be certified.



