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CASES IN THE SUPREME COURT

Rrcaarp C. Hawgins. against THE GovErvor.

Peririon for rule to show cause, why a mandamus should not issue.

The case of Taylor vs. The Governor, (ante. p. 21,) -does not decide that a

. mandamus can issue to_the Governor, '

The Governor of the Stgte is not amenabls to the judiciary for the manner
in-which he performs, or for his failure to perform his legal or constitutional
duties.

His acts, being politicdl;-must of course be politically examined in the man-
ner pointed out by the Cénstitution.

The Constitution assigns to himno ministerial duties to be performed, nor
‘can the law enjoin upon him any such duty.

The principle, that, where a specific duty-is assigned by law, and jadividual
rights depend upon the performance of that duty, the individual injured has
a right to resort to the law for redress ; applies oniy to such officers as have
00 legal or constitutional discretion left them. Al the officers- of the gov-
ernment, except the President of the United States, and the Executives of
the different States, are liable to havé their acts examined in a court of

. Justice. ’

Whenever the heads or officers of a department are the political or confiden-
tial agents of the Executive, appointed merely to exeucute his will,
it is clear that in suéh cases their acts are his acts—and whatever opinion
may be entertained of the manner in which their discretion may be used,
there is no power-in the courts to compel that discretion.

But if the Governor had signed and sealed the commission of an officer, and
delivered it to the Secretary of State to be attested and recorded, the duties
of the Secretary being in that behalf purely ministerial, the court would,
by mandamus, compel him to perform them. )

Rach department of the government has the right to judge of the Constitution
for. itself—but each is responsible for an abuse or usurpation of power, in
the mode pointed out by the Constitution. )

The Governer is placed under a double responsibility—that of the right of
suffrage, and that of impeachment. He is answerable in no other way for
his official conduct, while he ¢ontinues in the exercise of his office.

All the duties imposed upon the Executive by the Constitution, including the

. issuing of commissions, are strictly and exclusively political.

‘The Supreme Court therefore has no power to award a mandamus to the Gov-
ernior to compel him to grant a commissinn.

This case was disposed of on the question. of jurisdiction. It is
therefore only necessary (o state that it was a petition for a rule upon
James 8. Conway, Governor of the State, to show cause why a per-
emptory mandamus should not be awarded against him, commanding
him to issue a commission” fo the petitioner, Richard C. Hawkins, as
Commissioner of Public Buildings.

Cunmins & Prxg, for the application:
The first question in this case js, has this court the. power {o award a
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mandamus to the Governor, where he wrongfully withholds a commis-
sion, which h® is by law requircd to issue. '

This, we conceive, has beensettled by this court in the case of Tay-
lor vs.. The Governor, (anicy 21) where it was decided that this
court had thé power to award a mandamus—inasmuch as that case
was of the same nature with the present; and it may well be conclud-
ed that the court meant to say that it had the power to award the
mandamus to the Governor, in case the applicant was clearly entitled
to his commission—as otherwise that case would haye been disposed
of for want of jurisdiction, without the elaborate investigation of the
applicant’s right into which the court went.

In the casec of Marbury vs. Madison, L Cond. Rep. 267, the Supreme
Court of the United States decided, that “where the Legislature
proceeds fo impose on that officer, (the Secretary,) other duties (than
his political ones;) when le is directed peremptorily to perform certain
acts, when the rights of individuals.are dependant on the performance

“of those acts, ke is so far the officer of the law; is amenable to-the laws
for his conduct; and cannot at his discretion sport away the vested
rights of others.” By the law creating the office of Commissioner of
Public Buildings, the Governor is required to commission that officer.
If that law was in force at the time of the election, all that the Gov-
ernor is required to do, is to perform a ministerial act—and he thus
comes within the reasoiﬁng_abovc quoted. TFor—as that court further
said—“where a specific duty is assigned by law, and individual rights
depend upon the performance of that duty, it seems equally clear that
the individual who considers. himself injured, has aright to resort to
the laws of his country for remedy.” And the whole reasoning of
the court in that case applies so directly to the present, thatit is need-
less to do more than refer the court to it.

HemrsteaD, conira:

The first question is, can a mandamus be awarded against the Gov-
ernor of the State?

The doctrine in the case of Marbury vs. Madison is usaally referred
to as authorizing such a proeedure, and howcver vain it may appear,
it can probably be shown that it does not possess the force of a judi-
cial precedent, except as to onc isolated point—of jurisdiction alone.

Upon a carcful examination of the caseas reported in 1 Cond. Rep..
267, it appears that one principle alone is settled by the court, and that
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L;T'I“:LE is, “the authonty givén tothe’ Supreme Court by “the act- es‘tabhshmg the
an'y 1839 Judicial Courts of the United’ ‘States, to zssue wrzls of mandamus to pub—
nn"ms lzc qﬁicers, appears tobe warranted by the- constztutzon,” 283.
THE ¢ cov. - "Fhis one:- point comes undoubtcdly within .the doctnne of stare de-
- ERNOR. : ‘cisisyand so farisa precedert ‘But here the idea of 4. precedent ends,
“-and the rémainder is but an obifer—-an opinion- entitled-to respect only,
“a$ the émanation of towermg ‘and’ philosophic mind.” No one can
“be more read_y ‘to'admit; that as a’man; Chief- Justice-Marshall embel- .
" lished socnety—as a Judge, 1]lummated the ‘benchs “But the -most: pio-
“found sagacity ‘may- err, and “as said by Blackstone-—the law and the
opinion of the Judge are not -always convertible terms, or :orie and
.the same thing, since it sometimes. ‘may happen: that.the Judge.may
. mzstake the law, and the decxsmn is then not bad law merely, batno low
at all . 'The court dxsclalmed the nght toissue a ‘mandamus, because
_the grantof power was. unconstitutional. If there was no Junadlchon,
-how could it. be -rightfully. determined. whether-a mandamus could be
-awarded in a supposed case? Does it not. present a strange anomaly
“foraJ udge to-say that he has not Junsdlctlon, and still declare what
.the eourt’ might or would do. if jt had. .Can any such .opinion be
-a.precedent fit to be referred to as. bmdmg, to-say nothing. of its indel-
- icacy? . : : :
Questions of Junsdxctlon reach the very ﬁ)und'mon of the authonty
of courts, to take judicial cognizance of -a Case, and. if they cannot,
in the appropriate language of the law, ‘hear and’ determme it, the
.cause‘is.coram non_judice, and, every thing done is a nullity.: ‘What
-principles can be seitled except such as relate to the jurisdiction of the
court? . None. Every - thing clse ‘is” within the description of obiler
dictum, and is not ytherefore, to be regarded as evidence ‘of: the law.,. -

The reasoning or facts of sach an opinion may be looked to in the
investigation of* a similar subJect for the. purpose of sharpening the
intellect, but can never be cited in a court of law as a judicial prece-
dent.. chhmcal]y speaking, there are nothmghke facts in issue, ipon
which the Judgment of law can be rendered. . . .. ... -
* A mandamus cannot issue at ‘all to the Executive of -the State. .

* First: Because,: by -article third of the constitution of:. Arkansas, the
“powers of the State government are divided into three distinct. depart-
ménts, each of them ‘to be:confined to a separate body of magistracy
~=those which are- legls]atlve to one, those which are executive to
another,and those which are- judicial to another: Out - of an. abuns
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co]léctidmb'fsp’epsbns;nbemg;pﬁoneofu.tbosefdepa.ntments feorit eiei‘c:smg‘dan'ym‘lgg;‘;“‘
any:ipowéns belongings tot éitherwofyth&rothersys e‘:’tceptfmﬁmstancesmi, witing
directed or permitted.fwal b yuitr sted feaisys cot aasths J‘M-*t".}.;{;fcovi i

- Thatra thihgiwhich catinot:berdorie: directlyycan‘teverbedoheby ERNORITE
thesagency of indifect méans;ds: d iprinciplé togwell’ e’sta‘bhshed to“‘be.ﬂm
controverted;and: 1tsza‘pphcat10n‘ will be'readily:seen, 23 o s

- Histhe poikertto-do a:thing: is:vested inithé executive: departmenl”byf’?’"
the:constitation, how: can thefgudlcxar reontrélithe perfbrmance ofsify @i
wn:l‘xoutai:zi:hemamesst:uner exermsmg £ power*belongm g.{o anothierdeon
partment" It is the court that requires and -commands the act toEdnL
done,sxand‘ fhenexecutwe {carisllaveznowolition; ififit ettfuethatithisi
courtfhathz_]unsdxctmn. overrithgséxeeutivesdepartientt 79 I moggmus

-All jurisdiction ? 1mphes superidritjof. powery w@nd bthat!iteans xlst~“¢
w1tH0ntotheLmeans torenforce:ithiss amanomalousudeaﬂwhlch» nbbndy
can’ undersfand. sk eourtwill sucely*besEaiitious 5 plitingits aithio
ityin a situation to be dxsregarded‘*and alittlérexamination?
how: painful:t] thatsitaationswouldobefoundsd oty st abizs
~ If the Executive will not commission the individual when«perempto-
vilycommandgd;seanhe be: spumshedufona contempty.incarcerated in at
prison; sfor:disobediénceé:to theimandatesof:thé court boiHigrexecutives s
fanctionsmust:themsbe: su=pended and:theswill-of ithie people daringlyxzs
outraged 24 If «that—nnpnsonmenbcamlast ’fon’one hour, it mayclast-foﬂ o

dafidédofciution; tavclaudeis:idhnéxeds prohibiting any” lpéi‘édm‘or\.ml;fg‘m e

limitto that dlscrehonv——where the revisory : power’l i uhéij‘u'd‘gés "‘va"r
as liable: toaerr*as.thefexecutxve,fand -how,:it :may-be. dskedj-was thiss:
fnghtful and tremendous _]unsdlctmm obtamed ?J ool sanmiebiaes

1

one departmentaﬁ'om exerasmg,therowers belongngt*f
the exécutive anjithing mioréithan ‘an; automatoa, théfﬁlere creaturb ~’fif
of this Couftyifisuch powers’ ‘maybezrightfiillyre lserdisednl ta ot
What is there sacred in an election by the people, if the design &
and end ofsthat: election imay ibe asubstantlallya annilled at-ay! mo &
-ment,“byrdepnvmg ‘the'executive:of hisiconstitutional flintctions?:Cane
the courtappointzan? individual :toi performTthe ~duties’6f5Governor -
tempordrily, oo-wills ithe:judges:themsélves : attend: to execite théllaw, |
or,to speak more correclly, declare what it is, and® theh’ekecute S13 S
Such:an absurdlty ‘néver-entered the imagination.: art ki sl ik
Towhoin:must: the: people lookiforithe: execiition’ ‘oftattiast confided:
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Lchﬁ,E by their sovereign will to one man? Must they look to their rightful
Jan'y 1839 executive, immured within the walls of a dungeon for disobedience to
m the process of a court, commanding an act involving executive dis-
e Gov. cretion; perhaps, too, against both policy and Jaw?

FRNOR- The Governor solemnly swears to support the constitution, not as
Jjudges understand it, but as he himself understands it. Can any hu-
man tribunal force upon him the .unpleasant dilemma of éhoosing
between perjury, on the one hand, and punishment for resisting what
he deems an unlawful mandate, on the-other?” He must construe the
constitution for himself, independent of the opinion or -authority of
jddges. _ .

But it is said that the executive is- sufficiently protected from any
assumption of power by the judicial department, because nothin'g
but mere ministerial acts can be controlled by judicial anthority.

If the distinction between political and ministerial acts, as applied
to the chief executive officer of the State, exists, and can be distinctly
defined, let us see what sort of guard it furnishes.

Who is to decide the question between acts ministerial and political’r
Must not the court? '

Is not the protéction a fancied one, and may not the rights of the
executive be as effectually taken away, with as withouat the Gistinction,
especially when it is remembered that courts sometimes construe may
to mean shall—or, in other words, mandatory language intolangiage
implying discretion; and so vice versa? If the province of construc-
tion did not rightfully belong to the courts, and to this court as the
highest judicial tribunal in the State, the idea might deserve a more
serious consideration than it can now receive.

The constitation declares that the Governor skall fill vacancies in
offices, the election to which is vested in the General Assembly during
the recess of the General Assembly, by graoling commissions which
shall expire at the end of the next session. What if he should fail to
filla vacancy?

This power might be called ministerial; and if any authority can
be exercised over the executive, directly or indirectly, by a tribunal
professedly co-ordinate, that tribunal might procced to ascertain when
and how the vacancy happcned, and command the Governor to fill it
by granting a commission.

If this could be'iegitimately donc, why might not the Governor be
required to commission a particular individual "\ K is putting an extreme
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case, but one which porirays the fallacy of the idea, that the Governor LETTLE

of the State is subordinate to the Supxome or any other Court m the ;a..y 1399
N~ Ve
Huvxu(s

That the three departments in the State government arc co- -ordinate L 2o o
is beyc ‘ond question; and it i¢ a gross contradiction in language losay ERNOR.

performance of any of his duties.

that each are co-ordinate, and yet in some things, one is subordinate lo
another. -

To command is an altribute of soverci gnty——to obey, the fate or duty
of an inferior. A command carries 1lérig with it the_notion of supe-
riority, whether that superiority is: acquired by compact or usurpation.
1t isnot conferred upon the judiciary of the State, with regard to the
executive departinent, by any compact, but on the contmry expressly
denied.

If atternpted at all, and no remedy could be found of a constitutional
character, it would be. high time to. invoke, with the feclings and
earnesiness of a patriot, the interposition of a power behind the con-
stitation, which can make and unmake’ governments, and will ever be
found in readiness to resist any usurpation, from whatever source it
may cmanate.

To.counterbalance such rcasoring, it is significantly said by the
advocates of this judicial power, that no safeguard is thrown around
individual rights, and that the execative may trample them down with :
m*pumty

1t'is.a satisfactory answer to say, that the Governor is subject to
1mpeachmcnt for any mal- prachce, or misdemcanor in office. The
mode.is prescribed and cannot be mistaken. In case of impcachment,
among other contmgencxcs, an officer is designated, who is to cxerciss
the authority 'md dutics of Governor, until- another shall be elected
and qualified, or uitil he shall be acquitted. This very provision
against any suspension of the executive functions, is another strong
argument to show that it could never have been the intention of the
convention, to vest in the Supremec Court 'mv original jurisdiction
over the Governor, which would draw aloncr the right of punishing
the contempt of their mandate, a_nd that pumahmcnt would ordinarily
amount fo, orinduce a suspension of all the Governor’s powers.

It cannot be reasonably supposcd, that in some cascs it was provided
against with extreme caution, and that in othersit rested on discre-
tion alonc—incapable of being known, impessible to be defined by
ie‘ral landmarks, and without any remcdy, save i thc mercy of mod
eration. -
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LxlTTIIfEE ~Putfing all: thls out.of -yiew, -and: admxttmg, {or .;a moment;, that:the

A

ERN OR

A’y 1839 courts do. poﬁsess the power clmmed for thiem; ;hy:some, mayit ot also
M

Hymars be asked what' safeguard the cntlzen can; have agamst the. .oppression
THEG—OV- and’ tyranny of the, judges, .t but . the:r 1mpeachmcnt. What other

pumshment can he mvokc, ‘what- other security.” from a, repetmon
wrongs? T he Governor .cannot remov

>but by the- mterventxon of {the
Legxs]ature. J udges have p%ssmns and preJud;ces Jike other
and-the ermine constltutes o exemptlon from error, ;.. . ;
.« Butsuach presumptxons are, never to be mdulged with rcgard to} pub-
JIG oﬁicers, for. bemg po=51b]e only ,' and, deducible from. the, . occagional
wickedness: of‘man,; they .can’-never furmsh correct data.for opinjon,
-but. form ‘an; excepho )y and therefore possess :little Jor.no wexght as
argument.
. ,,The truth i is; 4 that the Governor is placed at.the head of - the execu-
stive part:. ‘of . the; overnm,vt . _responsxble by .way. ; ,of 1mpeachment,
-and s’ further pohttcellv résponsible-to, the people, for; the; upnghtness
.of hlsadmm}stratmn, and for a faxthful executlon of the laws,... That
Jres

ﬂnty is. not a mere empty name, bnt solemn and ,substantlal

ﬁclent per(brménce of hlS trust, cannot ﬁy.the denuncmtxons of the

people themselves.

hkewnse, isa well balanced dmsnon of: power among _ ¢
pz;[tments,,makmg nelthersubordmate, but ‘on the contrary mdepend

SO it

d. government are. combmcd but the very moment'
tbat One hranch obtams an uncontrol]ahle supenorlty over; 'mother, the

,,bcal' the system h’IS .penshed the nccessary equlhbrmm ha.s gone,

P2y

1 o f‘the freedom of the cmzens, we
have entrusted 1ts keepmg to acmdent .md uncertamt_y. i Thc execy-

ptive, ea(nnot,co_mmand the _]udlcxary todo.a smgle act, nor the. Legns-

-dature to: pass;or repeal.alaw; nor upon a parlty of. reasonmng, can
eltherpf ; those,branchqs gommandihe execuuve, and punish him if; he
disobeys.,..In theit appropriate;spheres, they are certainly independ-
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ent of .éach other;'and only responsible in the mode designated:ini the “‘Rxgc’;"
constitution, and in’ no case accountable to each others. 7 81 w2 adan'y_ 1859
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Yoce? as Governor of the Province of New York. In Mostyn vs. Fabrigas,

Jan'y 1839 Comp. 161, Lord Mansfield said that a citizen of Minorca might sus-

Hawmns tain ap action against the Governor of that Island for an.act of official

T;gi%x- misconduct. Livingsion vs. Jefferson, 1 Brodk. 203, was a case in
which the defendant was sued for an act done by him as President of
the United States. In Marbury vs. Madison the court decided that a
mandamus could issue to the Secretary of Stale to enforce the issuance
of a commission; and in Kendall vs. United States, 12 Peters, 524, the
same court decided that a mandamus could issue to the Postmaster -
General to compel him to pay over a balance directed to be paid out
by Congress,

The Circuit Court of the District of Columbia, whose Jjudiment
was in the latter case affirmed, say, ¢ Every pubiic officer who neg-
lects or refuses to perform a mere ministerial duty, whereby an indi-
vidual is injured, is ]egaHy responsible to that individual in scme form
or other; and » mandamus is one of the mildest forms of action that
can be used.” In Marbury vs. Madison, the court said that whether
the writ should issue, “ does not depend on the office, but the nature of
the offence.”

In the case of Kendall, the Attorney General, Butler, expressly
admitted, that “as the ordinary character of an officer’s functions
would not always determinc the truc nature of a parlicular daty im-
posed by law, I further agree, thatif an cxecutive officer, the head of
a department, or even the President himself, were required, by law,
-to perform an act merely ministerial, and necessary to the completion
or enjoyment of the rights of individuals, he should be regarded,
quoad hoc, not as an executive, but as a merely ministerial officer; and
therefore liable to be directed and compelled to the performance of
the act, by mandamus, if Congress saw fit to give the jurisdiction.”

This admission was made by the counsel for the Postmaster, and
the !éga'] adviser of the exccutive of the United States. Itis there-
fore entitled to some respect.

.Again it is contended, that whencver the judiciary controis the
performance of any executive act, it usurps the powers of the execu-
tive, and thereby violales the constitution. 1 we admit this to be
true, it has nothihg to do with the case, because the issuance of the
commission is net an execulive, but a ministerial act. It is has been
so decided fo be, in Marbury vs. Madison, and that decision has never
been controverted.
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‘But the judiciary might eontrol the action of another department, K:g'lx'.k
or-both departments, and that not directly but indirectly, by declaring oo’y 1839
alaw which- has passed the Legislature and received the signature of o
the executive, to be unconstitutional. If we'had chiosen to take a writ of OB GOV
quo warfanto a@ain'sf_the 'presenf occupant of the office here in dispute, ERNOR.
and this:-court were clearly of the opinion that our client was entitled
to’ the office; and that the appointment by the Govérnor was void,
would they not oust the- incumbent? /It is a fallacious doctrine that
the ‘jodiciary is not supreme to the other departments. It isthe inter--

_ preterof the Jaws and the constitution, and has the power virtually to
annul their acts, by _deA(;Yarin’g them unconstitational, and so rendering
them inoperative.
~ Bat Vt"h'e' argument on which most reliance is placed, is, that as the
court would have: no power fo enforce its mandate, it will issue none.
The question issignificantly asked, how can the executive be: punished
for contempt? - Can he be imprisoned?  If so, his executive functions
aré suspended, and the will of the people daringly outraged. What
is there sacred in an election] by the people, if this isthe case? Cap
the court épp(.)'int."an‘ ex:écu_tivé?—;or will they act as the executive?

" These are all very pox‘tehtous guestidns—signiﬁca{pt, and put with
a -very giﬁe “solemuity..  But unfortunately, they will equally apply,
and could’ just as pgrlineritlj be asked, if we were: now debaling’
whether a'mandamus should issae to a Circuit Court Clerk. I he
tdb"ﬁérc"’cémmjl,ted for- contempt, *the will of the people would be
danngl y outraged "—and the.wit of man cannot devise or discover a

" distinction between the two cases.

. We are not aware of any power inthe land superior to the laws.—
Weknow of no power higher and stronger than the supreme Tribunals
of j‘l_lsﬁéé.'\'

_YVhat if the Goveraor, being the commander in chief of
the militia, were to-enter  this hall at the head of a file-of men, and

ordér your hopors (o vacate that Beqcb!%-“"_duld'ybu doso because the
executive and judiciary arc independent, and because you have no
power to punish the Governor for contempt? Not so. The gémplé of*
justice conld not be so closed; nor would you recognize in the lawles”
intruder the executive of the ‘State—bit an individual committing a
gross Eoﬁtempi: i your ‘g\rcscnce;:agd you would find the people Sl_istaig-
“ing you and enforcing your mandates. So in this case, if your mandate
-jssues, the Goverror is sworn lo obey it. Norishe sworn {o support the
cphsli{;ﬁion"an'd:' exccute the laws as he understands them. Heis
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lng‘g“E;swdrﬁitd"*suppomthe*monst:tuhon“ aiFheconstitution-:niakes . you ithie
J-nf‘ﬁ»lessaintbnpte(s\m of the: Jawwandm\hem@omhave"deuxded;a{he exccntuﬂelﬂ
mw,—ﬁ}, ;ushrps&jildlgai spowersicand h’?jlldlcauchWCl‘..lODA hoyeg the tposwerssof «
naliofs l.xst»rebort‘\when "he.f aﬂopism *oﬁaen constmctlon"of'ﬁ.:
{ 36 ‘o nmnddtes’zssu esgiyr
fuses"to ~obey:.xt“"he; doéh not:-act ass Gnvemomn g0z
refusmg subut the stards:ba l'oreb_) owasianysothér pridaterindividuala: 25
~Nor~asat neccssm‘).z“thdt u?Should: lmvm!he*p‘dwcrdo.compel oBeszy
licneal = ; ‘-ourtof' ﬂthe‘Umted YSmtrcsn(z\mrae-s,the“"
_}uagmentvof‘?tlme'Suprcme“bdurtnf 1aiStitesh it bhve power to enforcesq
lts;jmigment bv-wotdermg'the‘SuprcmcCCourt«mxenter (i newgudgmentm
in conformity with its opinion: It has not-that powerinilhe-senseing
whiéhzthiy: gentlcmamms thesworik It»’*can mtuxmpnsonﬂdwexgudgcsao“f
therStatei€oditfol contemptv for *refusmrr tosobey tthesmah date s doron
cah‘:ltfo}'deruone'oﬁ"xts sownibflicerscid Lxpungé:; UIC.{b]d ;}ud gmentsand'y
enteritheshew:rBatiit-hasen friordl- poweriiand itfalséThas therpower 3

Imalke the Judgment*below mopemtn eco Hiw adf hos bsboagen v

W hatdf ‘yowivere: alled: on:torissue s matidamusito: thesSecretary. #;
of StitedstheAndifors or..thcuTreas'urer" ~~~~~ <Would you:declineto:do iz
50 dbecause they are:execiitive. oﬁieers—-becau:cr) omcouklmot -enforcé
yougmandate: 'because‘._) ouz'couldhot xmprxcomthemrfar contempt, B
thhbutﬂ“"deféatmmthe <elettiohrofethelipespleslt and ‘eommilting: ay.

daFing: foutragd’ Onitheir will?s n 23 ~pey Liors ¢

JisTorther ‘(;butended"thatzv ibthe courtrgrant this’ apphc«xtron theyis
can wath.equ nl\nohhssucum mmandamus tort lx&(}ovunoutor*ﬁu( AsvAeaferh
cy in an ofhce, between the scssions ofisthe General- -Assembly; 2 This
is an wmgemous‘attempt:at&thc reductiovadrgbsurduny,hutanfor tunately
the'caseipht byithe‘genr.lem'm‘ hasmotleof théfeataresioftlic: presentsy
ond: TWa cla'murmandumus hcrc,xb.ecnmc:th'c dsuinig.a: colnmﬁswnvks ie
a ministerial lactts bccauee%hc&.zpph(:'mt lias~ becn ielected,.an ,A_h,ab 53
a vcstedf.nght to: thc”ofhce uAfd- lo the-evidence: of:: lua,oﬁch-—aud;be,‘m
crusesdtishmatterimwhith. the; seXocuiive:hagmo disérétion thut m(,rel_),,;;»,
-1cts*£s“r c]erk (i} othera,mmhtcrmlroﬁmcrm Ao vthe sothéri:casey theg
Governor althourrh-x iwould:beé-hisduty: to fill thexvacancy, would: yet.. 5§
'hnve}wdch‘rctmn.as‘tor thc person: ‘on- whom he Qhould confer ity Lpubhcu-
ngli‘ts, bt - notmdnnduah rwhts,_ woitld. be; mvolvcd no;pel 500 woujgjn e
havessitvested-sight.to the: o(hcc, And-tng-act.of: hlhn theioflite is part; -
of «tlie Goyernor’ szprerogativesan: execulivesact.: ;-

Thex who}euargnmentf.mnrcg.\rd to.thesithree: deparlments«bemgn\w-

¥‘ s
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co-ordinate,-co-equal, and independent, s ah pstumption.. Boes the ATULE

:constltutxon deciare _them.so? "Not at aﬂ ; And"that. such is not the danly ‘339( .
fact is, dppurent,,because the _}udlcrary can 1n effect annul an act of am

‘exther or, both the others. : - G e 'mzsw

s, m'mxfest that" all ‘the arguments advanced by the gentleman
ars but secondary._ The. true ground is not. touched upon, although .
without " it the posxtlons are of no more - avml than 1(' taken, ‘as they
could be, in a case whcre a m'mdamus should be asked to aclerk.—-—
There is hehmd '111 these lwht—armed subsldrary 'lrguments,‘a. main
body, s hrch consxsts ina vague mdeﬁmte, shapeless idea of the innate -
and mhe ent myesty of the executive oﬂice. the we contend that _
nelther power, exemptron, prmlege or 1mpumtv belongs to or- attaches .
to the cxecutrve, other. than such-as is. conferrcd upon and secured
-to hlm by.the words or neceSsary 1ntendment of the constxtutlon, they, .
on. the other hcmd assrmllate ‘his” oﬁice to the regal- dlgmty of the ,-
Lrown of- England, and from; the nature of the officeinfer his non-
sub_lectron to the process of the faw. They contend that he Cannot
‘be arrcsted even for crime, until by impeachment he is dlsrobcd of the
. garrnent of sanctity. and.immunity, thrown around him by the prerog-
ative of his: oﬂice. We, on the contrary, contend that lie has. posuch
exemptron,and that he is as, ameuabte to the process - of the. law -8 -
the humblest citizen. - Story, the ablest commentator on the constrtu- -
tion, does not clmm for the Presxdent any pnvﬂenre from arrest, -except
on exvxl process. 2nd Storu, Com on.Consl 419, - 1 .- - T

It 1ssmgul'1r that in. order to asrert'un the. powers or prmleges ofthe 7

Governor of - afree repubhc, we shou]d see a resort to.the. powers'and -,
prmleges of a crowned head. - Vet thls is undemably ihe case:here.
If the Governor cannot be pumshed for a contempt At :must. he, cither
because he is. exempted by some prov1s1on -of . the. constxtutxon,or be- .
sause. 1t would be mconsxstent w;th the pature of his office.” The
nature of hrs oﬂice, we ~cont '-,’ is to- -be ascertamed exclustveiy by
reference to: the_ provmons:of the, constltuhon. It there are -other ;..

megns. of _ascerta'_mg‘rts nature, it - mus be “by. assxmnlatmg it. to the -

executlve' office el cwhere.., And that thls elsewhere js: England,m
apparent from the whole tenor of the argument ,
The genllemm avers that thiis .court did not in the case of Taylor,
denlde and; settle thrs queati’on. It is true that the questron Was: N0t
raised; but we. contend thaf ‘as it was..a questlon of Junsdxctwn,lh' .

3

eourt d;d, in that case, when they went on ‘to decxde on:the meﬂts of s
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ngTII{E Taylor’s motion, and’ upon, his claims to the office of sheriff, decide that

Jan'y 1839 they had the power to issue the mandamus to the Governor. If they

m had not the power, if they had no Jarisdiction, they decided against

mazaov. Taylor’s right to the office without having the right to decide, and are

FBNOR- jusily obnoxious to the same charge brought by the gentleman agatnst
Chicf Juslice Marshall.

Itis not necessary to plead a question of Jurisdiction like this. The
court will notice it in any stage of the proceedings. Can it be i imagin-
ed that in the case of Taylor, they proceeded to decide that he had
forfeited his right to-be elecled sheriff, when, if they had decided for
him, they could have afforded him no relief? To give a decisiom
against Taylor, upon the meris, was to decide that the eourt could
have relieved him by mandamus,if his case had been such as to war-
rant his claiming the office.  HMost assuredly the applicant in this case
was warranted by that dccmon in concluding that the court here
had decided thatthey would issue a mandamus to the Governor, and
in making this application.

Lacy, Judge, delivered the opinion of the court:

This-a motion for a rule against the Governor of the State, to show
cause, if any he has, why a peremptory mandamus should not issue,
commanding him fo make out and deliver to Richard C. Hawkins,
his commission to-the office of Commissioner of Public Buildin gs.

The dpplication was made daring the present session of the Supreme
Court, and is founded upon a pelition leaularly sworn to, and other
exhibits filed in the causc.

The applicant claims to be dui_y elected by a majority of all the
votes of bolh houses of the General Aesembl). Tlie petition states
thaf upon the 17th day of N November, 1838, the applicant transmitted
to the Governor of the State the certificate of the Speaker of the
Iouse of Reprecent.ztlveh and of the President of the Senate, offi-
cially netifying him of his election to'fill the office of ‘commissioner of
of public buildings, and at the same time he addressed a letter to his
Excél!enc ¥yrequesting him to grant the commission, which he was en-
titled To by law.

‘The Governor replied to the communication, refusing to issue the
commission upon the ground, that at the fime the election was held’
there was no luw in force authorizing the legislature to hold an clec-
tion for the commissioner of public buildings. Copies. of the corres-
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pondence are attached to the petition, and from the letters of the
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applicant and the executive, it appears that the requisitions of the Juny 1539

Statute, prescribing the manner of certifying the clection to the

IIA\\xms

Governor, were fully complied w1th on the part of the pctmonﬂr, and 'IHE Gov.

that the Governor withheld the commission under the belief that the
election was illegal and invalid.

It is contended in behalf of the motion, that the law crealing the
office of commissioner, was in force from and afler the time of its pas-
sage; and as the applicant has shown by virtue of his certificate of
election that he has a vested right to the commission, the execulive has
no power or authority to withhold it.

The wpphcmt s right is founded or originates under an act of the
legislature, approved March 3, 1838, which declarcs, * that there
shall be clected by the General Assembly a commissioner of public
buildings.”

That the commissioner so appointed shall be commissioned by the
Governor, and shall hold his office for two years, and receive one
thousand dollars per annum, in full compensation for all his services.—
See Pamphlet Actof the Legislature, 1837, p. 84,

The first question, then, submitted for our consideration and decision,
i, has the Supreme Cout jurisdiction of the case? or is the Gov-
ernor of the State such an officer, to whom the writ may be proper]y
directed, upon legal or constitutional principles?

Should the question be answered in the affirmative, then it will be-
come necessary for the court to determine the validity of the clection
of the commissioner. But should it be answered in the negalive, it
will be wholly uscless to prosccute the enquiry farther; for if the
court does not possess jurisdiction to try the cause, and award the writ,
they can proncunce no valid judgment concerning the election.

The peculiar, constitutional delicacy and importance of this ques-
tion, require of this court a full and complete cxposition of the princi-
ples upon which this opinion is founded.

‘These principles enter into the composition of civil government

itself, and vitally concern the balance of power cstablished by the

consiitution.

It is contended that the caseof Taylor vs. The Governor, decided
by this court, and reported ante p. 91, fully seltles the question of
jurisdfction of the Supreme Court to award a mandamus ugainst the
ehief executive of the State, compelling him to issue a commission

ERXNOR.
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: ",}gg’}‘“ -whenever it appeari'th'at‘be as impropéily withiheld it. * Tt:certainly
3a8'y"1839 never was the intention- or the: design of this ‘court-to decide in"that
Hwauu caseyor'm any other, that they had power to issue a mandamus against
THEGov-the Governor of the- State, to compel him to-perform his legalorcon-
ERKOR. ‘stitutional dutics; nieither -will the-facts or ¢ircumstances of. that case;
or the. reasoning: upon which the court- proceeded; justify any such
“conclusion,: - It is fréely-admitted‘that it would have been more: appro-
priaté and' judicial for this:court.fo have'met; aiid-io have' décided the
‘ question of jurisdiction in the-first-instance. - Butthey felt then asthey
“do néw-thie difficulty aiid delicacy, of such an: enq(xiry,' and therefore
they agreed to- waive the questlon of Junsdichon, leaving it'to be de-
“términed upon gomie “future - occasmn, should a-case ‘ever arise indis-
pensably calling for its decnsnon. .-In the ‘case of - Faylor vs.: The Got-
“érrior, the - apphcant clearly proved by <his'own showmg, that.he .was
expressly dlsquahﬁed and mehglble by thc coristitution from holding -
“the office of sher 1ﬁ' and therefore “he had no s!ndow or. pretext of
-Fight to the commlsswn which he demanded.. This being the case,
- the-court cou]d sec. no mdxspensable duty or necesmy devolvmg upon
theni ta look mto, and decxde the- questxon of - Junsdxctmn for whether
they possessed Jurlsdlctmn or not, it-wag perfectly m'v.mfest that the
apphcant was entitléd to no- redre~s, becauee, {rom his own: showmtr, it
“ was po'thvely cert'—un he ‘had suffered no 1mury ‘The: power of- the
Supreme Court-to i 1ssue a m'mdamus, a3 stated in the case- referred to,
-ismade to depend and. tarn exduswely upon the express language of
Zthé constitution ; ¥ and certmnlv that mstrument no where coanten'mces
~the doctrine, that the ‘writ. can be leg’x]ly or conaututlom]ly directed
«to-the Executive. . The:case-of Taylor vs. The Govérinor is, then, no
- adthorify upon- the! sub_}ect - for it only- settles the principle-that under
our form of {,oVemment a-mandamus was a con=tntutxon al writ, sccurcd
““to.the cmzen which the bupreme Court was bound to issie upon a
-¥cage! proper]v inadé out, when'the p'xrty applying for it, had"shown
that he had a Qpecxﬁc, legal rwht, ‘and no other’ adequate, <pec1ﬁc,
**]egal remedy Thé court’ fully Tecognize the:truth” and. importance -
of these prmcnples ‘but they certam]y do not- show that thé Fwrit* can
xssue against the executive in any pos_lble or conécivable case.
* K has béen’ urged ‘with'much éamestness’ that the case of Marbury
'5 ve. Matlison; 1 Cranchy 166, clearly establishes the jurisdiction contend-
ed for; " A’brief recapitulation of the- facts and principles -of that
" caseé, will“test-the truth of this position.  William* Marbury, with
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others, was '1ppomted a. Juetlcc of thc pcacc for the Dlstnct of Colum- LITTUR

ROCK. -
“bia by Prc51dent Adams; near {he close of his administration, by 'md Jawy 1839 -
wnt‘n the advice and consent of the Senatc of the United States’  ~  Huwiaxs

~The commission was: regular]y signed by ¢ the. President. and deliv- 4upgov-
- éred to the Secrctary of Stafe, 6 be recirded.” The Secretary refused . BRNOB:
- to- de]lvcr the: co'm'malon, “and M['u‘bl.ry apphed to the. Sapréme
_Court of the United Sf.ates for 2 mandamus to- compel him {0 dchver
.1t, or to gfvc him a copy from the- reeord of his office.
" The.case pxoduccd no ordmary degree of mterest or “excitcment,
“for it was- refr'u-dcd as‘involving qucstxons of 'a hlgn pnhtxca. charac-
ter, and which no tril:aal could decide withoat exposing itself to un-
meiited criticism -and censure.  No cause was probably cver more
dehbemtely considered -and examined, wnd- noneé, in thc opinion of
‘this-court, rests- upon- kxgher or isore unshaken prmup'es of constitu-
tional law, or ‘of legal duty. Meiny pomnts were raised and discussed
atthe bar, and ‘'were decidea by the court; which were not necessarll y
put in issue by the proceedings. ‘ :
- The opinion, then, in*that Justly ce]ebmted cass, inay be deem-
ed (n some respccis as Cxira ‘judicial. Bat this court - -does not <on
that account’ regard -it as less: authonhtlve or binding.. The ‘case
“finally went off for want ofJurlsdlctxcr in the Supreme Court to issuc the
writ. The act of Coq"rcss giving Jurlsdnctlon to that tnbumzl to
“award o mandamus, was dcclarcd unconsmnfm'nl becauze xt wasin:
:consxstent with that provision of the mauumcnt, whrchi dcﬁnCa and
Timits - the ongmal Juusdlctlon of the Supreme Court'to a partxcu ar
classof CasEs it o e R TER LT :

- T4 will be sech from tlie facts above stated, that the application’in the
cas¢ of - Marbury vi. Mudison‘was for-a mandamus to issué-to'the Sec-
retary ol \I:atm,, and nol-t6 ‘the President of the: United--States.: So
far as this casé canb2 ‘considered - as adthonty at-all; it goes (0 dis-
prove the" poutxon {hat the writ can-legally be dirccted o ‘the ‘cxcc 1-
tive of the'State. - ‘An attéalive consideration of the prmcnplcs Tid
down' by'the’ Chief Justice in: dehvermg the opiniony raises-a-strong in
fercice, which almost amotnts to positive proof, that the ¢ el exedutive
of ihe State, under the form of our govérnment, issuch an officer as cart
in-no manner he held resnonmble to. the JlldlCl'll'y for the exercise of
his legal or constitiitional dhcret:on. Tt will be borne in mind that
the officeof President of the United - States;~and the office of .Gov-
ernor-of our” State, are m-many: respect re' like:each. other, with:-this

: 00
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L;T(')TIIA{E essential difference, that the former is entrusted with the executive

Jaw'y 1839 powers that relate exclu<1vdy to the General Govc-rnment, and the

Hawriss Jatter is en(rueted with the exclusive powers that belong to the State

THE GOV- Gov‘.rnmcnt., The ‘powers: conferred, and the dulies enpmcd apon

ERNOR- hoth of lhesf. sfficers by the. respective constitutions of the two gov-
ernments, ard in most particulars identically the same, so far af Icast as
regards their legal or constitutional discretion.

It is stated in the case of HMarbury vs. Madison, & that the President
is invested with certain important, polmcql powers, in the exercise of
‘which he is to use his own discretion, and is accountable only to his
country in his pohtlcal character, and (o his own conscience.” To aid
him in the performance of these duties, he is authorized to appoint
certain ofﬁc?ra who act by his authority, and in conformity with his
orders,” « Iu such cases their acts dre his acts, and whatever opin-
ion may be ehtertained of the manner in which exccative discretion

may be used, stiil there cxists, and ‘can exist no power that can control
that discretion. The subjects arc political; they respect the nation,
not individual rights; and being entrusted to the cxeculive, the decis-
ion of the executive is conclusive.”

If this is truedn regard to the President, does not the same reason-
ing apply with equal force to the exccutive of the State? If there
€xists no power to control the wiil of the President in the exercise of
his discretion, is not the executive of the State cqaally exempt from
all control, except in'the manner pointed out in the constitution. If
all the powers and duties of the President are po}itical, and concern
the nation, and not individual rights, and if his decision is final and
conclusive in regard fo all constitutional or legal questions submitted to
his judgment, so far as regards the performance of his own duty, are not
the powers and dutiesof the cxecutive of the State equally political? and
do tiey not concern the State in her political capacity, and notindividu-
alrights? And is not his decision upon alilegal, constitutional questions
‘cquaily final and conclusive, so far as regards the performance of his
own duties? If onc of these positions be ‘true, it necessarily follows

thatthe other cannot be erroncous.  Then the Governor of the State
is ot amenabic to the judiciary for the manner in which he performs,
or for his fuilure to perform, hizlegul or constitutional duties.  His acts
being poiitica] must of course be poiiticaily examined in the manner
p(._uimt_td oul by the constilation. That instrument assigns to.his office
no ministerial acls (o be performed. nor can the law enjoin upon him



OF THE STATE-OF ARKANSAS. 587

anysuch daty:, It is-true, as .contended, that when 2 specific duty is LITTES
'assngned by law, and individual rights. depend upon the - performance xany 1839

' of that duty, ¢ that the individaal who considers himself. 1nJured has' Tawaiss.

vs.
THE GOV-
ERNOR.

a rwht ‘o resort to the laws for redress.’

The doctrine here stated '1pphes to such officers as haveno legil or
,constltunonal discretion’ left’ them; and consequently so far they. are
: consxdercd as the mere organs of the law, and afe amenable tait for

their conduct. .This: bemg the case, they are never . permxtted “.to
' .sport away. the v‘.sted rights of individuals.” All the officers of the
government, except the Pres-dent of the Umted States, and the Exec-
" utives of the States, are liable to have their acts examined in a court.
of justice.

. 'The President and . the ‘Executives, by the theory and pr'tcm.e of

our peculiar systems ¢ of government, are exempted upon the ground of
- political. necessity, and of public policy. In the exercise of their
" legal or: constltutxonal discretion, they are alone accountable ta-their

country in thelr poht.cal character, and to their own conscience, ac--

cording to the modes and manner of their’ rccpectwe constitutions.

Whenever the head or: oﬂicers of a departmcnt are the politicalor

conﬁdentxal agentsof the executive,. appomted merely to execute his
: w1ll it i is clear that in such cases tbeu- acts are his dcts, and whatever

oplmon may be entertamed of ‘the m'mner in whlch "their discretion

may be useéd, still there is no power in the -courts to. control that dis-

cretion; ; for if there was, then would: the. executive will be put under

the controland governmcntof the Judlcxa! department, which wclear-
' ly and exprecsly forbidden by the consututxon.

The act of . Congressin rehtxon to issuing patents for land, makesit
_the duty o{ the chsmcnt to grant a patent to the purchaser whenever
he: produces the, nece=sary certificate required by law. Should. the
" - President fail to executc this duty, and should individual rights be pre~
- _-Judlccd by his non-per’s formance of this leg'tl duty, could the Sapreme

. Courtof the United c3&'atcs award a mandamus commandmg him to
jssue the p'ttent? Cértainly not. Should Congress pass any act impo-
sing a certain, specific duty upon that officer, and: should he refuse or
fail to execulcit, codld he be compedcd to perform it by any mandate
of_the court? - Most assure,dly he could not. . Bv way of testing thia
_ prquple, suppose he was requxrcd to. comimission an officér chosen or
‘appointed by an act of Congress, would 2 mandamas ‘Tie, .compelling
bim to grant the commission? Certainly not.
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L;ggkﬁ To give. to tbe judiciary, jpower: fo'award a Mandamus. against the.
Janily 1839 Presxdent compe]lmg him o pcrform hiis. lcgal or constltut:onal dut1e= .
m would in. eﬁ'ect deetroy ‘the poIit.lcal ba]ance of' the conshtutxon, and
TBEGOV thercby break do'vn and- destroy one of-the -three srreat departments
ZRNOR. "of gowernmcnt., L o - LT
SA doctnne 50 extravagant and unconshtullonal 1t is: elear]y necessa-.
ry for this-courtio gt isclaim. . Stxll if the- party was, ]ega]ly appomted
to, ﬁll the office, he. .Would: surely have-a. -constitutional-right to. the
comrmss:on for. lhat is but the ev1deuce of:. the office;. and there 18 cer~
tainly. a cdnstltutwnal duty unposed apon. the X re51dent to grant. hxm
the- comrmsxon 3t !'or the .instrumént dechres, “he-shall ‘Comimission all.
the oﬂleers of ‘the Un.tcd States.”” .- See Constztutwn U. 8. Sec.3,
Arta5* A dec]aratlon more peremptox y ‘and cxpress than the: c]a.usc
in our constxtuhon, wlnch cnacts, $ihat all the commncsxons shall. be
in the name and by the authorxty of - tbe State of Arkancas, bé. gealed
w1th thc sealof : :the State, signed: by the: Governer, and tested by the
Secretary of State » <See- Conshtutzon, Sees 13, -Art. 5. - ;
Had the Supre’ne Court of the Umted States. po=sessed the. juns-
diction jn the.case of J’Ia'rburg vs. Madzscn, it is- perfectly, c]ear from
the principles. Lud down in ‘that dccmon that’ _they would have com-
pe]led the Secretary of »State, by A mandamus, oL soine other legal
proccss,xto have delivered the commlmon, orto have: furmshed a copy
The:acts of -the Secretary were enjoined by law,and regarded
wihe-court as stnctly ministerial; and hcnce the w1thholdmg of- the
commnss:onan sstch a; casc, was ‘deemed - a violation of the vested
.1ghts of the appllcants., And in the case now. under consideration,
' tabhshed by the Supreme Court of the United
fu]ly rccogmzcs and believes,) had the Goy-
ission-of the, present applicant, and affixed ‘to it
_ havekp]_aced it in the office of the Secretary
cand-recordéd:: :by. that -officer; -and. should ihe
Se(:fetar_}qoﬁ;State,Jundelﬂsugw cxrcum<tanccs' have:, faded 'to do. his.
dugy; this courf; would: bave awarded . ammandamua agamst him, .and
compelled hxmrto a_lt,est an‘dﬁﬂrgco,rd tI"e, c0mrmssxon -and dcln er it; or to
fu V;,-from the reeord of ; this-oflice.; . VVhenever the, Govcrnor
has ,sig d - eommig on,?andfa(ﬁxed ‘to itthe seal:of State ‘his legal
oF conshtut;oudl dxscretwn mayithen‘be éan;xd-ered a8 havmg terminat-
edy and c hac t.hau Jost-all-power, or.- control _over: {he~. -commission,
and he néver can. lawfullxurcclarm“or reposscskitay, The reason: that
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y mmlsterml —amLmustbbe ,perfomned :

they vmlategthe v st.ed rrght of’ an»y_mdmdua e PRI pnnuple does'} HE vax"'

not reach or:aﬂ'ect Lhe execuhVe,;fon;x[l hmoﬂ‘icxal ghts or duties-are. ':,ERN QR:
o ; ons(ﬁutmn"mthm

dxscretxonany power..wv. nohosmen o8 i .
The: poqsgssxon*ofnthezongmalicomunssxouns no _mdlspensablynece&-u
saryvto »authomza as ersonuappointed*tovz*anyﬂ'ofﬁce, itosexereiséithe
duhes»ofuthatsoﬂnce siforil thatwasxtbewase,ztb&‘foss oﬁthe‘comm:sswmﬁ
wdu}d lose: theroffice, and “not: nnlymeghgence, butaccident; ﬁ'aud, fired
or: théft;'mrght deprwe‘an mdmdual*of *his:office. 24 iié(lch_f_:c&s‘es%a.fﬁé
cdpy'ofwthe record:ﬁ‘om'the oﬁice)where;theacommnslon waS“dlrecte&to 2
bewecordedforkep“wouldihe nto.'xllzmtents andupurposes emlal toithe's
ss¢{Fhencasegthemof! iMarbdy, vei  Wladisori has;not: 1reé'tly.sor;g
mdxrectLdeecxdedz any_xprmcxplemmdfavor ‘of ftheapresent”app]xcant %
motlon Hor tai mandamus'“ g 'Bhe_? ouestmn" now"un*demcons:deratﬂon'hasxtg
never; ithdtiwe: are’aware of; beem’decxdeﬂ byany: -tribanaliz=Sosfar Bs
wé arehnformed ‘thie .caséimbw: comesapifor-thie-first tifne ifor investigh-s:
tion. and”demsmn.a.ll‘he vér' faqt-sthabl é'Baen vadesy
insanyJofy Jthe COurts: oﬂ the 5 catisesia very”hlgh ifs nota
conglusive: presumptxon, that ther “has xbe"e“mno rabiise; of“executivec:
dx«cre;tm inzwithboldings eommxsmoné, orit “at'-,'itf-neve'r:j was ;{maginjéd:a’»*
yfan i ”one;thatlthe s writiceuld:B& directod 18 ‘the Chief; Magistrate ofis
thesStaterrirm s ¥4 g bax Aoy bis- ezl k
<Fhe soldtianZof: thls'questlon cde perids mam]y upo‘ A
tovbe; given'to'the redustitutionals powepsﬁto be?dlstnbuted T g thies
threé sep'afrate ’ anﬂ -isting "depax‘tments of ithe govemment he
congtitiition is he. supreme*,’p'aramqunt Jawsof: thevland" a;nd its mllwﬂ
lmperatwe, andvmust‘be obeyed, “a‘l‘hel " coistitiitio ~nothmg ‘more op
less-thian! the zoriginal: and"saﬁ'reme éirlll ofﬁhé*péople,Cactmg?m"can:’*
ventibnand: organmxngtheigBVem“mem afidassigning’ tosthies différént’
dep’xrtm"ents thelrztrespeotwe upowers sad dutles.h»Thelr 3powers‘uzindm
duties -are deﬁned and:limited; and;_ “that their limits may ot b
miétaken? i uwrxtten9’~andcall pubhcx’ofﬁ-

néver hag' befor

)v'{)’ vy ; tlzhoﬂiﬂlferisﬂ

it forgotte‘n, -thie ‘COmttAtIo
cers arérequited to'takes ahoathofooflice: toiﬁpport :

"1,

aﬁl‘he*mvehtlonuofwazﬁ'bég hmlted Jan' swntten “CohstitatioiyTnay: bem

Just]y i ot haveJ beenias «prodagy & ithé-stience’ of: govcmment, FE-iex
vealeds andzbstabhshed:lfy “thes Amcneaanevol‘utmn. " @irs 1S A%¢omisT
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&;ggt& pound-system of republics. ¢ The power surrendered by the. people
dan'y 1839 is first divided between the General and State Governments, and then
gum,w the portion’ allotted to each, is subdivided- ‘among distinct and sepamte
PHE CQV. departments.” This constitutes a double secunfy for: the rights of the
ERNOR. people, and for the- ma.mtenance and protectron of the respective gov-
ernments. The General- and State Governments mutually act- upon
and contro} .each other, and at the same time each is invested with.
sufficient power tocontrol the govcmed and to control itself.

This wise and- beautiful system _may safely be’ proriounced the
lnghest invention_of the human _)udgment for it enhsts interest- on
the side of patriotism, and -dppoints éach of the governments’ mth
their respechve and separate . departments, - 8550 many sentmelsto
guard the rights of the constitution, and to. watch over the 'hberty of
people. . The basis of these invaluable systems rests upon the dmslon,
separation, and partlhon of the publxc will among these departments
of the governmenb and upon these Jjustly constrtuted and well’ balanced
powers depend all our hepes for the contmuance of regulated hberty

The concentration of -all power, leglslatlve, executlve, and )udncm},
inthe same hands, -constitatés the very definitjon' of tyljapny, that is
ngen by all the early friends and founders of- our free institutions.

There can be no hberty, saye Montesquxeu, where the- leglslahve
and executive . powers"are anited in-the same person qf body of Jmagis-
tracy; or if. the power of judging be not separated from the legislative
and executive powers. This.isa pohhcak axiom established. by the
deliberate Judgment of centunes, and confirmed by the universal ex-
‘perience of mankind. “The. American conshtutaon% have therefore made
those departments as mdcpendent and as separate from eacb, other,
tbe natare of the case would adzmt of;or dstheir- ueceesary connexion
‘orbord. of union would. allow.. - "Each department is made:sovereign
and supreme’ within” its own sphere, and. js left in the full and free
exercise of all the powers.and- nghts respechvcly belongmg tor 1t.—o
Eachis a co-ordinate and. equal branch of the government, and they
all represent the sovercign will of .the people, as embodied.in the con~
stitution. .

The conshtutmn ‘makes' and ordains-toem all, and-appoints - cach
department to guard the sacred:and_ jnvalaable nghts .established by
that instrument. . The constitution is then abovc all the departments
of the : government; . for it creates and. preserves: 'them. .The .will of
the people must be greater than that of their _agents, orthere can be



OF THE STATE OF ARKANSAS. 501

no constitutional liberty or indcpendence. All the departments of ngg‘éo'B
the government unquestionably have the right of judging of the con- Jan'y1533
stitution, and interpreting it for themselves. But they jndge underthe miwmss
rezponsibililics impozed ia that instrument,and are answerable in the THSEOV.
manner poin_tcAdv out by'it. The dutics of each department are such ERNOR.
as belong peculiarly to it, and the ‘boundaries between their resi)ective
powers or jurisdictions are explicitly marked out’ and defined. For
any one department {o assume powei‘s or cxercise a jurisdiction prop-
erly belonging to any other department, is a,bgross and palpable viola-
tion of iis own constilutional duty. '

The legislature, then, can exercise no power which properly belongs
to the judiciary, or the judiciary, any power that rightly beiongs to
the executive.. 'The duty of the legislature is, to prescribe the rule
of action for the State; that of the judiciary, to interpret that rule,
or to expound the law; and that of the cxccutive, to see that the laws
are-faithfully exccuted.

Bat cach has the right to judge of the constitution for itself; for
without the exercisc of such a right, there would not be three equal
and co-ordinate departments of the government; neithicr would the con-
stitution be placcd under or entrusted to their respective guardianship
and care. It is however the peculiar province and daty of this court to
interpret and decide upon the laws and the corstitution in the last
resort. I two laws are opposed to cach other, the court must deter-
mine which shall govern; so if the constitulion and “a'st-lute stand in
irreconcilable variance.  Those whose duty it is to inferpret the rule
of action, must be of necessity left free to declare what that rulc is, or

_ wedeprive the judiciary of the power of judgment and will, which

are all the sovercign attribates they possess.

The constitution r_cgardé the judiciary as the final arbiter and inter-
preter of its will, andits language is in many instances directly addres-
sed to the courte. It would be wholly impossible, Withouéithe agency
or action of the cousts, to preserve inviolate the rights of personal
liberty, or of private property. How could the cquality of taxation,
the freedom of the press, liberty of conscience, the right of trial by
jury, the writoi’ habeas corpas, o the sacred iaviolability of the obli-
gation of ccntrncis, have been vindicated or maintained, unless the
courts, whenever they were assailed by tie legisianture or exccutive
encroachmenis, hnd interpesed their authority and arrested the usur-
paticn? It is their exposiiiop. and illustration of these principles and
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LITTLE rlghts, that'have. taughtthe citizén in times:of d-anger and.commotion~

-ROC

Yan'y,- 1339 to]ook to that trlbunal for safety :md protccho"x. e R R G

Hawxms

“It s~ the dut) “of - the. Judmar howave., 1o Judgey :md in.their-

THE GOt Judgments courts should ‘be. careful:to not oz 'crsmp ‘the boundaries of-

ERN OR.

their -powers.:. To allow:the Judrcnry to'exercise poweisnot:conferred
upon:if: by the cc'lsutuhon,"would ‘have rartendency to-draw to it all-
the. -powess of-the government; -ang, théreby to:overthrow. the balance.
of “the. constitutior.. Such K Jurxsdretxon has, however;.neversbeen -
attempted ‘and prob bly never wilkbe under-our forms. of: ‘government. -

Liberty | has notmng te fear from the:: Judxrnr_y, but: every thing to:r
hope. Nertne. the purse’ nor- the sword:is ‘entrusted to: ‘it; . rior does"it
possess any: power or - patrorn're to: render it populnr ‘or dangerous.-—— :
Its only. attnbutes are will and Judgmcnt,sand these!it. cannot:carry.
into. execulion w1thout exeeutive. axd’ or, in other worde, thhout trustmg g
to the moraland intellsctual ‘sense’ of the community :to". 7enforcerits-.-
orders, Judgments and decrees. See The chemlzcl, 0 ‘215, 421,
422, 423, 424, Washmgton s Coresponidenices. > =5 0 4 o

The legislative, execitive,. and* Judrc1al dep'lrtments, are:: 'tH Te8-
ponsrble for an abuse or usurpatron of: powcrfm ‘the mode . pointed-out:
by the constitution. Fhe - constitiition: -presapposes thaf they will all
per!brm the duities en_)omed upoi them, and that: l:hey will'not transcend~:
the authontv with which they are c]othed. Theyare all _)omtly. made !
to represent the sovereigi will, and théy are:madé responsrblc to-that:
will, whenever they fail to perform that: duty. -+‘Should the legislature.
pass an unconstitutional act, in moménts of forgetfulness and- -ambitiony*
itis not-only the rrght bt the duty ‘of -the execulive:to.arrest'it, and-.
return-the bill to the House from whichi it:émanated. " Time for réfec::
tion is thus given to the popular branch of the. Government to™ pause .
arid to Feconsider the measure.” But should they; noththstandmg {he
objections -of the- executwe, ‘still- besdetermined o’ pasy theiactyits
cdinétliowéver generally beé put into’epeératiom, except by:mcans ofz
thétjidiciary ;7 and kéncé,if the nct“"vrolatm anyseonstilufionaliguarso
antée or vested: nght, ‘the'Eaiirt: 1s’bound1 toideclare: itmulbandyoidy
and of - course 'the law cannot b exccuteds "The- evil ‘or abise of any.:
power s capable‘of bemg eedied byazme.ms -of-the:eléctive frans
chise.w? ~Re5ponsrb1hty and repreaenhtlon are:sorintimately :.connéctad:;
andblénded-with- each ‘other; that: they” ‘cannot bi- sepamtcd -andudiss—
cdnnccted’ Without: polltrc'x!uuyur_y ands: detriment: Should'lhc.Judx-
cmr_y' ‘cormpﬂy, adiumd’ powers 7ot ébelongmg‘to ‘that depattment, or-
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“should thiey;:from interested: rhotives; and for.wicked and nefagious, pur--LITTE

-ROCK,

-poses; refuse' 4§o€:e,x’ercis‘e3:»:powérgf:;eikpre‘ssly:.e_aningd;ebyJ_.he,. constitation, Jan'y 1859

«-thien the judges areiliableso animpe achmentfor:malpractice:qr mis-

']_iﬁvkhin

3yl o L, + R .. Y o . ! & -
~derhéanor.in office;-andd forsreasonablés causes whiich, does not furnish rug GOV
el 9 ARG RN AT

address of. #wo:thirds of. bothizHousesvofthelegislature, remove them
Sfrdmilofficé:-dTh&zjddges are; then : he]d’:zfesp,ohéible :to ~ithe;-people
‘throughi. the'legislature:im twormays: «Fitst,:by: i peachment for mal-
;practicezormisdemeanory, in 6ffice yiand;zsecondlys by address for,any
. grossy flagrant, and-palpable impropriety-of.official conduct, not amount-
ing to corruption. : ‘In.case the. executive should -pi'ove‘un‘faifhful;:in
the discharge of »‘bis,l_egal:or"con_stitutional dutiesy he likewise may
‘ibef'held‘"respdnsiﬁlé to.the people.for malpractice or misdemeanor in
office. - Besides, heiis amenable. to the -same -tribunal, - through the
-agency of.the elective franchisév . Thus it. will be seen that the .cons
.stitiition places him in-a-double responsibility:. First, the responsibility
«,‘o_ﬁit_he{ijightfoﬁ?suﬁi'agé‘;"’. ﬁind'rla'sﬂﬁthatzoﬂ_;impeaéhmé_nt, . He isonly
answerable in onesor béth::of‘;*thé"se;ways-,1fotfhis}dﬁicialz_coh_du ct, while
~he-continues:inithe exercise: of his éffice. ;—_Théag:,jai'_é? th_e-__o_nly, ree-
- triclions splaced-upon-his discretion, -and;toithem. the people confided
‘thieir rights and:interests::=To- make: ‘him*accountable, in"an y*,bj:}xer
cwiy) wouldsbe-lo éreatea. responsibility. unknown t6-the co.r_x,s"ti,tu'tipn,
sand inl;\{io}ationaof.f.'its-:anthority.};‘ Ityw,oxild;gb,e‘ doing-miore, for. it would
~dostroys hisdegal an d ‘cpns’tit’uti‘p‘ual:discrfefidn-_;zb Yo am: ;agc'umulz}‘tipn;of
~undue- power~in: the:same; ‘haids;and thushit-would apnihilate a-co-
rordinaterand eindépende_z_pt-.*p_a'rt;o'f’ntheEga\feljnmghti.;.,: A LRI
i~ Itismo’answer ‘tothis argumentto;say,thal he ma y:exercise:hislegal
-:and : constitational duties. in 'Eughﬁiagmanﬁer,thatr’lndiy-id“al injustice
a:.n{ayibevdohe'ﬁithoutzir’emedy.‘,o‘r;.nedr_es's.-i "_‘-'So::may,-ithes,;,b,ther;depa_rt-_
sementé.d “The conventionyin- forming and: Organizing thé.government,
: did:notsthink: so;:or3theyv-awouldirha:veaplaccd some- .,additibngl s_e,curi_tj
. aroundsindividual 'njghté._{-:,lThcy_,.pvocé.eded upon‘the principle that:all
~the: (}'ep:artinéixtsswoul'd; do:their-duty.; 2 df.00 this: tlicy should be mis-
- taken, they have- provided ~af-efficientiremedy.for_every:abuse of a
opolitical nataré;and dhat tremedy £i§ -in-thé hands of the people, and,
we are bound 0. presu_me,wvill.;bcf:pi‘opér]_y.-;i;\i§é,(_1_3:r;~qghel“w_is_'_e, we are
- compelled«to abandon-all rational hho,p_e;bf-‘ the. stabilify and contina-
.. ance-of:our freezinstitutions:. e st e e Lo B e L el
’::f'*-.'l’.hcs:lcgislaldr?e have made’the General Assenibly thejudges of the
P[)

e . s e o . .~ ERNOR.
-sufficient ground: for impeachmerity the, Governot -mayy-upon the. joint.. -
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m'r'rLB qualifications, returns, and elections of their own members. They

:an'y 1699 are required to keep a record of their acts, and to publish a joar-

m nal of their proceedings, except such parts as may, in their opinion,

THE Gov. require secrecy. No personshall be a member of the House of Rep-

ERNOR. regentatives who shall not have attained the age of twenty-five years,

and rio person shall be a Senator who shall not have attained the age

of thxrty years. No person who is a public defaulter shall be eligible

to a seat in either House of the General Assemb]y, nor shall hold any

other office of profit or trust nor shall any person convicted of” any

infamous crime be eligible to a seat in either House of the General
Assembly.

Suppose the people should return a member to the Senate.or the
House of Representatives, who had not attained the requisite age; or
who was a public defaulter, or who had been convicted of some infa-
mous crime, to whom would the right belong to judge of his disquali-
fication? To the judiciary, or to the legislatare? Most assuredly to
the latter; for to them the constitution has confided the right of judging,
which implies the free exercise of discretion in such cases.

Suppose the legislature should refuse to record their proceedings, or
to-publish a journal of them, could the court issue a-mandamus com-
pelling them to perform their legal, constitutional daties? Most assur-
redly they could not; for in such cases, the whole matter is left to
the discretion of the legislature; and that discretion is not subject to
the government or control of the Judxclar) A moment’s examina-
tion of the structure and character of the executive department, will
be sufficient to satisfy any ore that all his legal or constitutional duties
are political, and that he fs only accountable for them to his country,
and to his own conscience, in a political manner. The - followmg enu-
meration includes most of his constitutional duties: He is required to
issue writs of election to fill all vacancies that occur in either House of
the General Assemb]y, he is made the commander in chief of the
army and militia of the” State, except when they are called into the
service of the United-States; he  may, by proclamation on extraor-
dinary occasions, convene the General Assembly, and in case cf disa-
greement botween the Houses, he may adjourn them until such time
a8 he thinks proper, provided it be not beyound the day of the next
meeting of the General Assembly; he is required to keep the seal of
the State in his office, and to use it officially, und to sign all commis-
sions, and have them attested by th# Secretary of Statc, it is his duty.
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to give to the General Assembly information of the gtate of public LITTLRE
. ' . . . ROCE,
affairs, and recommend to their cpnslderalmu such measures as i@ Jan'y 1836

deems expedient; and see that the laws are faithfully execated.

It xi_rili certainly be conceded that all the duties here enjoined upon
the exccutive are strictly and exclusively political, except the granting
of commissions; and-if. that is not a political daty, why is it inserted
among other political obligations? or what reason is there for except-
ing it out of the general prihcipié.

It is possible that individaal injustiee may be, and generally is produc-
ed by the non-performance of any one, or all of these duties; but it may
be fairly presumed that it will.net more frequently occur, in refusing
to grant commissions, than in the other. enuni_éxjated cases. Begjdqéﬂ
if the court can issue a mandamus to compel hiqi to grant a commig-
sion which be improperly, or from a mistaken sense of duty, withholds,
-why may they not award a prbces’s against him to issue writs of election,
or to dpniehe the legislatuge or adjourn it? If the writ can be legally
directed to him in the first case, it certainly may in the latter; for they
both rest upon the same principle, and may be attended with the same
injury. It certainly cannot be pretended that the. judiciary can
compel him to assume .the command of the army or mililia, when
they aré called into the service of the state, or that'it can command
him to ‘give information to' the General Assembly, of that it can com-

mand him to see that the laws are faithfally execated. In all of these

tases, he certainly possesses: apolitical discretion, for the use of which
he is alone answerable to his country.  Why then is his discretion
taken away or destroyed when his duty concerns the issuing of a com-
mission? ~ It certainly ‘is not. His duty is as clearly political i that
case, asil-p any of the other enumerations;.and if the court have juris-
diction in that instance to prgs'g:ribc the -rule of his eonduct, by a
parity of reasoning they cer!:ainly possess it in regard to all the other
* cases. 'This would make the judges the interpreters, not only of the
willof the executive, bat of pis conscience and-reason ; and his oath
of office, upon such a supposition, would-then. be both a mockery and
a delusion. Sece Article V, Ea;ecuﬁ've Departmeiz_t.

Again the execulive is bound fo see that the laws are faithfully exe-
cuted; and he has taken an oath of office to support the constitution.
How- can he perform this duty, if he has no discretion Jeft him in
regard to granting commissions? For should the legislature appoint a
person constitationally ineligible to hold any office of profit or - trust,

HiwEo
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; would theﬂexecutwelbe‘ bonaid to: ommlasxon him2.and that too: ‘wheén o3
’"’Y Y1539 His” mehglbll’tf Was ! clearly and*pos;twdy provcn Yzlnzsuchs case,,thev <

LS

(341

"exercuse of *his diseratioh’ must“bc"*dmmcd yoriyoutmake: ~him;-not:thes™
fov:-gutdiah ;’”but-the‘-vn_olator-oﬁ’the~conatxtutmn. “What, then, ‘hecomes

' of‘f‘?}HiS‘Bath Bf offiEen

AF KR4S % legml, ‘cotistititional distretiontin/sichi-a: cascnwhy ighe~
divésted'of his’ “jidgment aid=redson, ° insregard: to'the legality. of sthe-
election dependmg upon other principlesybatzwhich are-as clear:to- his

mind’ FNEES ”bmdmg ap hls consciches? < Thel ’ma)) sis of This: duhes

then, clear]y:prbt"b‘s thathie isin'ne’ Way dmenablerto: the;-judicid iry | for: -
the' 'rﬁanner inwhiclidieshall exoicisess "dxsclnrgeathese duties: i His;¢
respo’r'fsiblllty*x‘ests ‘”vizt}iT’thefpeople,mand ith-‘thelegislatures 'df-heo
d6Es AR ineonstitational’ “at; thie Gudicary can annuk ityrand-:therely
asseﬂ: AT ‘iintain the vested Tights of ‘the citizen,..T herwnt dsked.;
for} ] bwever, *does not- proceed‘*upon tie“grounid ‘thatsthe: Governorhas -
doié™any - 1Il'€g‘al" ~unconshtut10nal “adt, but ihat-he: has'reﬁxsed to::
perform"a lég’é . constn‘.utmnal’ duty.*” In the first case;:the: court ;.
certamly“ has™ ju ,sdlctlon, 'and S the ast; «they - unquestionably. *
‘héve not. .The cotirt ‘can; no’ more’mterfere wuh executive dlSCl’Cthﬂ,ql
’than the* legmlature or-éxécutive ‘ean with judicial:discretions. <The,:
conshtuhon “marks *the “boiindaries between the respective :;powers.of’;
the" "several departments' “and to* Ghliterate vits limits'would . produce-
such @' conﬂrc(a of Jurisdiction" s woiild ‘inevitably. destroy :our whole -
pohtlcal fdbnc, :md withitthe ‘principles of “civil ‘libeity -itself. - It_
would’ be -an: express ‘violation of - thi- conshtutxon, which declares upon _
its face, “that there. shall ‘be threc: sepamte and 1ndependent depart-
ments of: goveriimeity and thatino person .orpersont; bemg of one:of
theas: ‘départmients, shail-exercise: Ay power belouvmg toeither of the
othérs, ”“*See Constitutions Article 15 Seetion:2: <= Thiis'being thescase,.
ﬂ?1's"clearly‘demon'stmble that-thié couit:hdsmo Junsdlctxon of-the cause -
now under consxderatlon, andthey*have no'power:t¢ award a. manda--
mis o' the Governor to- conipel-*him>tos grant:the> commission.. The -
motior mnst ‘théréfore, be- dismissed: forwantiof: sjurisdictions; . s .Y

As the court i$ showin! t6 *havé ne: Jumsdxchoni‘“m the:case, it: would
besifregular and improper- t(»pro‘cee ito delivers anyJJudgment in re-
gard 'o'lth‘e' legal:tyg;oflthe eleEtlon‘ to: theu office: oﬂ commiissioner, of;
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