OF THE STATL OF ARKANSAS.

Traoxss W. Gray Er AL against Wintiam A. NaTroNs.
‘ArprAL from Pulaski Circuit Court.:

‘The rule that one co-defendant cantot .be witness for his co-deferdant, and
that a party on tho record cannot testify in the case, is subject to this
exception—-That if there is no evidence adduced against one of the defend:

ants, where severalare joined in an action of trespass, the court wil] direct,

the jury to find for the - defendant, and then 'permit him to be introduced as
a witness.
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1f geveral persons be proved tb be co-trespassers, by competent-evidence, the

declarations of one, as to the motives and ¢ircumstancés of the trespass,
will be evidence against all who are proved 'to have combined together for
the common object.

Where the record shows that one co-defendant had poisgession of ‘part of the
goods taken, and that he ‘was present when the pretended gale-of the same
goods was made, and when they were taken away, any admissions or state-
ments made by him;.showing a community of design to have existed among
all the deféndants, and that they were accomplices in the transaction, is
legitimate proof. ‘

And if such admissions were-admitted in the court below, and the record does
not show their nature and character, this court will presume that they were.
made in the presence of the other defendants, and were coupled with other

circumstances-and. testimony, showing a community of design ‘and-concord: -

of action on the part.of the person making them, and his co-defendants.

Papers filed after an appeal prayed and taken, gigned by the judge below,
and purporting to contain statements of the testimony, will not be regarded
in this court. _ ) ) o »

In replevin, any evidence which shows that the defendants obtained posses-
sion of the goods, from any person not authorized to. gell, is sufficient evi-
dence of an unlawful taking.

In replevin, under, the Territorial” Statute, the measure of damages for'the
plaintiff is-all the dumages ‘sustained by the taking and detention of the

foods. - ) s Do

Atfg comron law, the plaintiff could: only recover damages for the wrongful
detention of the goods, in replevin. ’ o .

A Statute is not to be taken to be ‘in” derogation of the common law, unless
the act itself shows such to'have been the intention and object of the Legis-
lature. . . . .

The “Territorial Statute concerning replevin is an enlarging, and' not a res-
training Statute,and authorizes the recovery of damages, as well for. the
unlawful taking as'the unlawful detention. . . ‘

Where plaintiff takes judgment by default, and & writ- of enguiry against
some co-trespassers, and before his writ- of enquiry is executed, he takeg-a
verdict and final judgmenit ;against the-others, he will be consdidered as
having waived his remedy against those who are defaulted, and will be res.
trained from afterwards proceeding on the writ of enquiry.

This wasan ‘acﬁon of réplevin for sundry goods, wares, .and'nfe';‘-
chandise, instituted in the court below by the defendant - in error
againstthe plaintiffs in error and Robert-Magness and William MeCraw,
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I;;lgg;'s - The plaintiﬂ'sjn error pleaded non cepit, and Judgment by default was
Jan'y- 1839 taKen against Magness and M.Craw, and a writof inquiry awarded to
m assess the damag‘és as to themi.' Nothing more was ever done as to

ETAL Magness and McCrazw. Gm_y filed his plea at 'the‘rcthr'n_ter'm,and
RATIONS Hinkson at the term thereafter. -

On the trial of Gray and Hinkson, as appears by the bills of excep-
tions, the plaintiff offered in evidence the' statements and admissions
of McCraw,to prove the .unlawful fakillg by the said Gray and Hink-
son of the property mentioned. in' the “declaration, on the ground. of
community of design and -action between the plointifs in error and
McCraw, in obtaining possession of the property as accomplices, It
had been previously proved that McCraw had in his possession a cap,.
and perbaps some other articles, part of the same property for which
the sait was brought, and was at ‘HiAn'k'son’s house in company with
Gray and Hinkson, and. with Davis- and Curtis, (two men who had
been employed by Nations as teamsters to haul the goods to” Jackson
county, and whe sold the goods to Gray and Hinkson,) at the time
when éne of the witnesses went to haul away the goods for Gray, from
Hinkson’s, and when Davis and Curtis signed a receipt to Gruy for
the purchase money given them by Gray for the goods. Upon this
state of case, the court below permitted the statements and conféssions
of McCraw to go in evidence to the jury.

The court below instructed the Jury that any evidence showing
that the defendants below obtained possession of the goods in contro-
versy from any person not authorized to sell them, was sufficient evi-
dence of an unlawful taking. The court below also refused to instruct
the jury that the plaintiff’s damages could only be assesscd for the
detention of the property, from the time it came into the possession of
the defendants below, to the time of bringing suit; and instructed
the jury, that if they found for the plaintiff below, they would assess
all the damages which accrued to him by the taking and detention of
the property. -

The verdict of the jury was—% We, the jury, find for the plain.
tiff the sum of sixteen hundred and forty-five dollars ”—for which
sum the court gave judgment,

The defendants below then moved for a new trial, on the ground
that the verdict was contrary to law and evidence, which motion was
overruled, and they appealed on the ninth of October. On the 20th
of October, the counsel for the plaintiff below filed a statement of the

-
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evidence, which he prayed shiould be made a partof hismotion toin-
struct the jury, and incorporated touether with allthe papersin the case.

‘This statement was signed. by the judge, and the defendants below
fled » bill of exceptxons to the opinion of the _;udge, permlttmg it to
be filed.

Warkins &. Fowum, for the appellants:

The first question which presents itself upon the record, is, whether
the court below erred in admxttmg cvidence of the statements and
admissions of Wan. McCraw, who was not then a party to the trial, to
prove-the unlawful taking of the goods bv the -appellants.

‘The broad, general rule.of law is, thaf no man is to' be bound, pre-
c]uded or preJudlced by the acts or adm1=510ns of any other person —
the excepuons to this general rule are such as are. founded on-obvious
rcason and justice, and; without parhculanzmg, may be reduced to
casesof agency where the acts-of the agentare the acts of the prin-
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cipal, of of arbitration or ‘reference where a man agrees to be bound

by what another does orsays, or of' p‘trmers Where several persons make
themselvcsone for the: convemence of trade, and the acts or admissions
of one partner, w1thm the scope of the partnership busmeﬁs, are the acis
or admissions of all.” In. indictments and actions.on the case for a

cons]nracy, from the nature of the 'wtlon, and the secrecy of such trans- .

actions, it: becomes md:eponsable that the acts and admisions of one
consptrator, should be” mtloduced to throw hght upon the motwes and
intentions of 1he others; but even this cannot be done, until the fact of
the conspiracy is proven by other and competent testlmony, and we
do notrecognize this to be. fairly an exceplion tothe general rule of law
above stated.

« Where there are sundry partles to a suit, the confessions of one
cannot be given in- evidence, nor allowed fo operate against any but
the party confessing; where there -are several defendants and one of
them suffers a_default, and the others plead to the. action, the- confes-
sion of the defaulted defendant may be given in evidence on the trial
to enhance the damages; though defaulted he is on trial as to the quan-
tum of damages; for the Verdiet ascertains the damages as to all the
defendants.” Swift’s Evidence, p. 128; 3 Day’s Con.. Rep. 33. Now,
here is an authority -precisely in_point, with this difference only in our
favor, that by our Statute when a defendant makes default, the writ of
enquiry is returnable to the next .term, instead of the damages being
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%gg’;? ascertained instanter; and in this case McCraw was not a party to the

w trial,ﬂ‘or 'd.id the verdict ascertain the-damages as to him, at all. But

ngI(‘ be that as it may, the evidence of the statements.and admissions of
P Wm. McCraz, were not admitted to enhaice the darnages, but to prove
the very fact in issué, between the appellee and the appellants, who-
were the parties to the trial, to wit: zhe taking 6f the goods.

“In (_:iv'il cases it seems that an accomplices. or 'jo‘int wrong doer,
who is not a ‘party {o the record, is a competent witness on either sides
unless he is in some way answerable over to _the defendant, for the
consequences of his conduct,” &c.; and the author goes on tosay—
“It seems now to be settled that a joint trespasser is a competent wit-
vess for the phintiff, ‘although a recovery against the defendant would
discharge the a‘étion_.a.gui_nst hirhself.;” and that the fact of his beipg &
co-trespasser would tend to lessen his credit. In the next paragraph,
the author says, “A- co-trespasser, or other joint wrong doer, whois
not a. party to the recoid, is,'ip general a competent witness for the
defendant; for the record would not be evidence for him in anotlier
action, and his interest is rather on the other side, since if the plaintiff’
failed in vojbfaining compensation against the present defendant, he
might afterwards attempt to recover it from the witness; and if the
plaintiif fecovered, the witness would not be liable (o the defendant
'_forcontribi.:tion". . Where, however, a co-trespasser is made a defend-
ant, heis in general competent as a witness on’ eitherside. (And the
authorities on this* point -are strong, numerous, and all tending to the
same conclusion.) Where a co-trespasser lets judgment go by de-
fault, he is a competent witness for 'achﬂb-defend'ant; but he is not a
compc'te‘nt witness for the plaintif. 1 Starkie Eo. 131,92, 3; Wakely
vs.” Hart et al. 6 anney, 319: Bi‘o;&n et al. vs. Howﬁm’, 14 . John.
119; Buller Nisi Pruis, 285; Gilbert’s Ev. 250; 2 Esp. 552. Swift’s
Law of Evidence, 73, 4; 2 Starkie Fv. 5815 Blackett vs. Weir, 5 B.
& C. 389; Doe Dem. of Harrop vs. Green, 5 Esp. Ca. 198; Brown vs
Brown,2 Taunton, 752. - And see particul.zir'l_)", the case of Chapman
vs. Graves, and two others, 2 Cimpbell, 333—a case precisely in point,
wher&the testimony of Frost, a,“gqﬁesp'aég'éf, who had made default,
was rejected, ivhen offered to inicalpate the other defendant, and the
reasons of the rule given at large.

In view of all these -authorities; if the  testimony of a co-dcfend-
ant in tforf, who had suffered a 'defau]t,_‘_cou'ld not be introduced
against, (er even for,) his co-defendant on trial, @ fortiori mediate and
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seconddry, evidénce of hlS statements afid admissions.caonot b be: admit- ,x.ig"lgﬁ
ted for such eyxdence is always partla} and of doub A dSUSPXClOH 5

*extreme cases, w:xll admlt of no better testtmony ]If such secoudary ‘. w
ev1dence could be admltted then the condltlon of the: nppellants jn NATIONS

tion. ’ Better 1f the appellants, mst(-ad,.
abandoned the. tase; and agvzuted thexr f €. Th _court needs not to
be remmded that “ agamst _]Olnt trespa.ssers there can be but one satis-
factmn, apd no, 'xppomonment of damages among’ the seveml defend
ants.” -~ Brown vss Allan and Oliter, 4. Esp. MP.C. 158 ,And &if
separate stiits be: brought agamstx several . defendants for a. Jomt tres-
pass;‘the plamtlﬂ' may rec,over separate. ]udgments a.gamst each; but
he can ‘have, but one sansfactwn—-—and he may. elect de- mehorzbus
damms, and 1ssUe his execution therefor against; one of them. . Lio-
mgston ’a"stﬁop, L J. R. 290 And “thus it reSUIts tha.t ‘thestate-
fents and admxsslons of ,McCraw “who ‘had “suffered default, were
madrm;sublé on acCount of his being vita ly mterested, for that dama-
ed agamst hnm, thougl{ he defegdapts, p]eadmg to
! jfés:mnge, 122:3,

ges Wou]d beass
1ssue, were ach itted. _i,,,Cressey Ve Web nd,another

we shouldsay, tﬁe evxdence of whose teshmony waé sought ; ‘b
introduced;’ -and that ccordmo' to’ all’ the rules, of law nbove_shted
such’ evxde_nce was madmxssxble. Bat all, ;this.is whollz: uﬂmtenal
because’ by makmg Aefault-the defendants McCraw and .Magnesa,
aa’mztted the tort 1aid in the dcelaratlon “and xf by any posslblhty, the
appellee could avall hlmsclf of theit- teﬂhmony, ‘e “could only do 50
by entering. a, remltter “of damages, which he " did- notidoy: biit had
i
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Ln A‘LB Judgment by default entered up, and a writ of. enquiry of damages
xan y 1339 awarded agamst them.
Ggray  The second. ansxgnment of errors we pass by in silence.
ET:,‘“‘ The third and’ fourth assxgnments of errors' may be considered
NATIONS together. ' There is much barrenness in the decmons, as {o thé meas-
are of damagesin replevm, at-the common law: But the 'tppellee has
waived, any’ question'which mlght arlse here, by: adoptmg in his who]e
proceeding our'statutory regulation concefring the action: of replevm
exceptin the one material maiter of damages. - Our’ Statute, after
Tegulating the action of replevin at length, is clear -and explicit, that
“if judgment: be for the plamtlﬂ' he'shall have his damdges assessed
by a jury,orthe. court; for the detention from the time the property
came to the - possessmn of the defendant to the time of brmgmg the
actlon.” Dig. Tit. Replevin. and’ Dctmue, sec. 2. In the face of this
provision of law, the court. below refused so to instruct the _jury, but
instructed them « thatif they find for the plaintiff, they are to find for
the plamhﬁ' all the damages which accreed to the plaintif by the
takmg and.detention of the goods by the defendants.”
We claim that our Statate, clear and exphcxt in its terms, is not so
Wltbout reason. - Wehen the Statute - _gives the rcmedy by replevm,
%in all cases where any goods or chd.ttels shall be taken from. the pos-
session of any person lawfally possessed thereof, without his or her con-
sent,” it does not mean ta give the plaintiff in replevm dangerous anc
unreasonable powers,  We suggest whether the common law doctrine -
of distress forrent or aamage feasant, is not to all intents and purpose
abolished by disuse in this State; and that when the legislature so
extended the remedy of replevin, it was clearly intended to make the
L’he actlon of replevm similar in its operation to the action .of detmue,
except thatin. replevm the-Statute réquires an- aﬂidavrt of the unlanful
taking, as. well as having been lawfully’ possessed of the chattel,, .before
it will arbitranly divest one man of . property, and vest the possessxon'
of it. inanother, previous to any trial of the rlght of property VV ith’
the: exceptlon of the unlawful taking, replcvm and detinue are co-ex--
tensive remedles, in beth cases- the ‘Statute gives damages for the
detentw, bat in neither, for the takmg If there ‘are any. pecuhar
cu'cumstances attendmg the takmg, the plamtlﬂ' hath adcquate reme-
dy, by action of treapass, and the alia- enormia go in aggravation. As
a further. parallel between - replevm and - detmue, in both. caccs, the
specific chattel may. be restored to- the. “plaintiff: in the onec case, it is
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restored to him on-mesne process, n the. other, on-final process; and in !;{ggnn
either case, the party remaining in- possession “of the chattel pendmg Jan'y 1839
the suit, gives bond to secure- the other. CGRAY
The action of replevm ‘would of- itself -seem to imply, that the spe- B
cific’ chattel sought to be. replevxed has been delwered to thé plaintiffe NATIOI_QS
Selwyn, N. P. Tit: Repleviny p- 1143.. For the plaintiff hashis elec-
tion to bring’ trover, and- recover the value of the goods in damages,
and the presumptlon is, that he- will elect the best form of action; but
in the present case such- speculatlons are needless, because the return
of the sheriff’ shows ihat the goods were delivered to.the plamtxﬁ' —
Suppose the gooda to have been worth $2 000 cost and. carnage, with
-an advance of 20 or 25 per cent by wa; of profit: ‘they are charged
in the. decldratlon to ‘have come to thie. pos=essmn of the defendants. on
the 15th af J dnuar_y, 1838 -the Wnt was_ issued on. the 22nd, .and
,returned executed by the sherlff on. the 23rd ‘of the’ S'Lme mornth,
showmg that the. defendants had pos;essxon of ‘the goods for-one week—
yet the verdlct of -the jury gave the plamtiff $1644 d'lmagcs, so that
-by this proceedmg, the plaintiff - has not on]y had .a retarn of his goods,
but bas recovered nearly their value in dqmages for this bnef “defen-
tion. [t moreover appeara from’ theé declar ation, that the goods rcplcv-
jed were’ of such an: mamm'ue naturc, that. the plamhff by: their
detentxon for a short space.af trme, could not have becen: groatly ‘dam-
nified. - I the property sought to be replcvxed were a steam- boat; ot
the hke, in. good Dbusiiess, | then the p]amh(f would be Llearly enhtlcd
to recover such reqsonmblc damwcs for the dctentxon,ns he mlght
have. quﬂ'ered by bemg depnved of the use.of the boat, while she
was in the pocsessxon of the dcfendant :
T hese. facts 'xppcarmg in the record clearly show, that the verdict
of the Jury in tlus casc was ouh'wcous and oppl cssive,-and that the
mstructlon of. thc court, and the refasal to mshuct, set oul in the third
and fourth assxgnmf‘nt of crrors, is m'tmfestl y ell‘Ol]COllS
Of this rotion the 'lppelluuts took 1o nouce, ‘exceptto file. their bill
of cxceptnon: by way of protests: It would bc an insult to your IIonors
to arguc. that thc cvxdcnce in.a cause can’ ncvcr come up before tlns
court, unless. itis broufrht up lcgltlm'ttcly by cxccptlons to e{?dence,
demurrcr to evidence; or for a varnnce, OF by motion for a new. trial
apon'the ground that the verdxu. is‘contrary to'evidence.
We cannot travel out of: the record to state the -condition in lifé of
the appellants, but we ask for the magnitude and importance of the
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b’?‘l’gﬂ case, as qxﬁibite&’by’ the record, that patient and-"_tb_dmugli .investi
Jany 1839 galion, Which your Honors might not consider due ‘to the principles

Gray involved.

Bt
NATIONS.  TraPNALL & CockE, contra: :

' During-the progress -of the trial on the issue joined, the appellants
took: various exceptions to the opinions of the eourt. ' The jury retarn-
ed a verdict in favor -of- the appellee. for $1,645 in damages, and
_a&érwardsz atthe same term, the counsel of -the appellee  presented. a
draft.of the evidence given upon.the tiial, and the court upon his mo-
tion made it a partof the record, to which the appellants excepted.—
Ix_fthg“absence of -any -principle _or -precedent Jcnying the authority
.of' t__h'e court_, it is. not percei'v'ed hqw _th_q correctness or soundness -of
this opinion can' be- successfully c':ont:roverted';'_ The appellate court
will be governed more by the actual m-ehlji'tis_ and gencral result of a -
cause, than the propriety or i_mprbpriety- of any interlocutory opinions
-giv.“e’:n; by the inferior c‘ourl:gdnﬁinfg‘ the trial.  An erroneous opinion i¢
fréqqeritly'rendei'éd.zperﬁ:ctly haz_m]esé by the’ subsequent admission
of testimony, that ’sﬁpplie:s.._thev deﬁéiéncy and’ mater"ial'ly.‘changes the
complexion of ‘a canse.. A party may, and freqiently does, présent.a
View of ‘the case by .-im':o'x_*pplrating a partial abstract of the evidence

into. a bill of exceptions, which would be entirely changed by a sar.
vey Qf’-‘al};the’-teéﬁnﬁny.' No3_injdry can be done, byt may sometimes
be prevented; by making the whole eviderice.a part of the record;—
a‘ﬂdfﬁe; §’tipré_me Court will then be more chabled fo. understand and
a_ppréciat“éjthe'opiuionsj6f the inferior court, and determine a_ccordirlxg,
tp‘thé jﬁstiéé of the cause.. . Vidé Givens vs.. Bradiey, 3 Bibb. 195;
1-Bibb: 41;. 1 Littell; 2555 Clarke vs. Castlemany, 1 J. J. Marsh. 70,

The adnissions of A co-trespasser are evidence against every one
thv'aét’éditogethe!"' and in.concert with him in’ the commission of the
tresp:mé.f ',l"Saunders- on Pl. and Ev. 59; Rex. vs. Inhabitanis of
Hardwick, Y1 -Eass, 585;- 2 Starkie, 467; although made in .the ab-
sence of the others. * Wright vs." Court, 2 -Car. & Payne, 232. _ As to
what riiékés Co-trespassers, see 2 Starlie, 401, 2,3; 19 Johnson, 382;
10 Werttall, 6345 12 Wendall, 39.

The action of replevin is analogous to, and governed by, many of
the same rules that x‘égulate'thgz action of trespass de bonis- aspartatis,
and is co-extensive with it 7 John. 140, 3; 14 John. 17; 1 Chiuy,
159; 3.J.J. Marsh. 124.
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Having the goods in possession is “suflicient evidence of the. taking LII{TgLE
in replevin.  Walton vs. Kersop, 3 Wils. 3555 1 Chztt‘y Pl 159, It san'y 1839
is sufficient to show that the defendants had the goods in’possession at Ry
the place alleged. 2 Saunders’ Pl. and Ev. 287;. 3 Starkie, 1296. =T AL

Under the general issue in replevin, which admits- property in the ¥4 TION
plamtlﬁ' see 2 Saunders’ Pl. and Ev.'284,

The defendant is a wrong doer, and hlS possessmn is u'xlawful un-
less he takes thie goods by the authority. of the owneér. 1 Saunders’

Rep. 347, c.; Chuibers vs. Donaldson, 11 East. '65; G}raha'm'. V8.
Peéat, 1 East. 2445 Harker vs. Birkbecky 3 Burrows, 1556.

The plaintiff is emltled to Judgmcntﬂfor the full amount of the injury,
and-all and each on& of the co-trespassers, cven if not tried ‘at the
same time. So'imslcy vs.- McGee, 4 J J Marshall, ‘269

The Judgment is for the taking and detention of the ‘goods.

The record shows a motion for a new trial of the cause still pending,
and consequently on that ground the appeal mast be dismissed.

Drcxinson, Judge, delivered the opinion of the court:

This is an action of replevin.  The declaration is in the usual form.
On the reiurn of the wnt, the appellanis appea"ed and pleaded non
cepit, to which there was a replication and issue, and Judgment ren-
dered in favor of the appellee; to. reverse  which an appcal is now
prosecuted in this court. On the trial of the cause at the 0ctober
term, 1838, judgment was taken by default against William McCraw
and Robert Magness, co- -defendants; and a writ of enqmry awarded —

"Whether the wiit of ewquiry was ever executed or not, we are at a
‘Joss to determine; for the record does not show that any further pro-
ceedmgs were afterwards had against Lhem. During the progress of
the trial, several bills of exceptions were ‘filed .to the opinion of the
court. by the appellants, and the assignment of errors présents the
questions of law that were made in the court below. For the appel-
lants, it is contended on the first assxr'nmcnt that the eviderice: of
McCraw, offered by the appelicc in supportof his action, was inadmis-
sible; he being a co-défendant upon ihe record. The bills of excep-
. tioms. setvforth that the testimony of McCraw consisted in. stalements
and admissions that conduced (o prove the unlawful taking by Gray
and Hinkson of thé property or goods mentioned in the declaration, on
the ground of community of design between. Gray, Hinkson, and
McCraw, in obtaining possession. of the goods; it being proved that
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z-.}l';(‘)%ll‘g(l". MeCraw had v -his ‘possession -a -cap. and some otlier.small articles-
Jan'y 1839-belonging to the Iot of goods for which the suit is brought, and thai he
“eriy Wwas at. Hhinkson’s in company. with: Gray and: Hinkson,. where Davis
It:,'f;AL and Curlis signed a receipt to Gray forthé purchase money given for
NATIONS said goods: and.that he was.also there when the goods were. hauled
away for Gray: It has been often ruled in this-court,.and the seandness.

of the doctrine cannnot be controverted or denied, that all'fegal pre-
sumptions eperate in support of the verdict and judgment below, unless

the same be manifestly erroneous by some-affirmative matter contained

in the record itself, ot from some other facts and circumstances that the.
court is. bound judicially to take notice of. This being the case; we:

are bound to presume every thing in.favor of the verdict and judgment

of the Circuit Court. The rale that one .co-defendant canpet be
witness for his co-defendant, or that a-party on the record cannot tes-

iy in the case, is subjéct to this exception: Forinstance, if there is
no‘evidence adduced against one of’ the defendants where several are

Jjoined in an action ot trespass, the "court will- direct the jury to find a
verdict for that defendant, and then ‘permit himio be-introduced as a
witness; for if-this was not the case, by joining several defendanis
in-trespass or the like, the plaintiff would thereby exclude from.

the consideration. ot the jury evidence that was in every way im-
portant and competent: The issae-in this case was nen .cepity and
sherefore it was incumbent on-the plaintiff to prove the taking of the

goods, or part-of them, in theplace specified in the declaration; but it

is sufficient under this issue-to proye a detention of these goods by the
defendant in that plice. 2 Starkie, 1295. And what evidence could

be morc satisfactory than the admissions of the defendants themselves;

for jtis well settled that if several he proved to be co-trespassers by
competent evidence, the declaration of one as to the motives and cir-
cumstances of .the trespass, will be evidence against all who are proved
to-have combincd {ogether for the common object. The record’in
this.case shows that part of the goods were in possession of MeCraw,

that he was present when the pretended sale was mude, and when

they were taker away; and anv admissions or statements that he

made, showing a community of design to have existed among alt

the defendanis, and that-thcy werc accomplices in the transaction,

‘was legilimate proof.  The bill of exceptions wholly fails to set out the
extentand character of these admissions. - We are bonnd therefore

to presume that they were made 1n-the presence of Gray ana Hinksons
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and coupled with qther ci_r_cu_mstances and testimony showing a com- mg'gll{.E
manity.of design and ‘concert of action on. the part of McCraw and san'y 1839
the"appellants;. and thercfore’ pr_opﬁi_‘ and legitimate evidence for the m
'corrxs,idel‘zi_tidnxof' the jury. - It may not e amiss to state in thisstage of ET AL

" the examination, that thére are tiwo papers. attached to the record, NATIONB
and which ‘_;di"e‘ signed by the: judgé; p_urporting to give_’é detailed
statement of the evidenice or téstimOlly"adduqéd on “the trial. We
cannot regard’ them as constituting any. part of the record, for they

were filed, one on 19th, the other oi the Qch.bf . _O‘ctob-_er,' 1838, and
the record shows that prior to that time, to wit, on the 17th day of the

same month, an appeal"had been regularly prayed and _tak_en'; and it
does not appear that -these exceptions.were taken during the trial, or
upon any motion ma.‘de préyiqu_io the granling of the appeal; conise-
quently, they cannot be regarded as comprising a part of the"rec_ord;
and it is tliergfore.i'rhpmper o look inlo or give any opinion upon these
statements. . The second assignment qd.eslions-thg-ppinioh of the cout,
in instructing the jury « that any evidence which showed that the ap-
pellants obtained posscssion of the goods from any person not author-
ized to sell, was - sufiicient cvidence of an unlawfil taking by the
appellants.”

It was certainly competent for the plaintiff to show that he had a gen-
eral and special property inthe goods, and that the defendant had ob--
tained ‘possession through the instrumentality of any person whohad no
authority to sell, orto, deliver the ‘posseséi,(jn'.f If the goods were the
propeity ‘of the appellce; and ‘the _a'_ppel-lants _obtained possession of
them without authority of law, surely. these facts or circumstances

were calculated to prove an unléwfu[ taking be the appellants, and,

when coupled ﬁvith: that t,estimb’ny,-wphl_di amount to Tull and-conclu-
swwe. proof of 'a_n-junlawfulA' taking.  The court  therefore rightly

instructed the jury, that any evidence that showed an unlawful taking

by the appellants, was i‘cqmpgtght proof inthe cause. . The third

and fourth assignments may be considered togetier. - st, In refusing
to instruct the jury that if they find for the plaintill, they are to asscss

lis damages only for the detention of the property, froni the time tlie
same came into the _d_efet_idapt’s‘ Jpossession, to: the time of .brin'gi'ng
the.action; and in. ‘ipst(ucting- tl_xgin_ that they: aré to, find for the plain-
iff all the damages which he had sustained for'the taking and deten-
tion of -the gqbds, " In orde to, determine the- ‘qqcétioﬁ correctly, it is

nccessary o consider the nature and character of the aclion of
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ng'gLE replevin, whxch is analogous to, and governed by many of the same '
Jan’y 1839 rules that regulate the action of trespassf de bonis asportatis,.and is
GraY . co-extensive with it; for it is laid down by Bracksronethat the taking
F:;AL and detaining a man’s goods are respectlvelv trespasses.  Archbold’s
NATIONS' pryo 194, It is stated that in replevm a verdict for the plaintiff gives
damages precisely as in trcspass At common law the action of replev-
in was brought only for the "‘EEEE“E?}L?_E goods i unlawfully taken, with
damages for the loss sustained by the invasion of the parties’ righits,
and was genemlly founded upon a distress wrongfully taken, and with-
out sufficient excuse; and as the goods. were delivered to the owner,
‘e could only recover damages for the unjust detention from the time
the same came into his . possession, until the bringing of the actlon,

and not for the cnptlon because the ériginal taking was.unlawful,—

This rule was based _upon the principley that .as such original takmg
was lawful, it would be unjust that the plamt:ﬂ' should recover any
damages ‘other than for such detention; for that is the gist of the
action.  2nd Chitty’s Blac/cstone, 146, 151; Ckztty s PL 146; - Coke
thtleton, 145,5. The questxon Dow recurs, does our Statute enlarge
the ¢ommon law, or is- it in.derogation of it? In determining this
pomt, it necessarily tests the correctness of the instructions given to the
jury in the court below. - Itisa rule of sound, legal construction, forti-
fied by authontv and reason, that a Statute shall not be taken in ‘dero-
gation of the common law,. unless the act itself shows such.to have
been the intention and object of the Leglclature. The proceeding
in this case is prosecuted underour Statuté, and that it is.an enlarging
and not a restrammg Statute, the act itself clearly demonstrates; for
it declares that in .all cases where any goods or chattels shall be taken
from the possession of any ‘person lawfully posscssed thereof, without
his or hcr consent, it shall be lawiul for such person to bring his action
therefor .mamst any person or persons in whose hands.or possession
lhe_y may be found, and that before any writ of replevin shall issue,
the plaintiff shall file in the office of the clerkof the Circuit Court an
affidavit, stating he was lawfully posscssed of the property in the decla.
ration mentioned, and that the same was unlawfully taken from his pos-
session, and without_his conscnt, within cne year next preceding his
-application for such writ; and that he islawfully entitled to the posses-
sion thereof.. If he then complies with the otber regulations of the
act; he is entitled to prosecule- his remedy in conformity therewith.
Here the action is clearly given for the' unlawful taking, as well
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as for-an unlawful detention, and of course if the plaintiff is en-
titled to a verdrct, he ‘should be: permitted to recover. damagcs,
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as-well for the unlawful takmg, as. for ‘the’ unlawful det( ntion, of cray.

the property: - To' give_him a _right to the action for an unlawful
taking, and to afford him.at the same time'no remedy. for, such a'taking,
would be for the Legrslature to clothe ‘him with a. nght, and in eﬂ'ect
to deny" ‘him 2 'tny adequaté: redress for "thie m_]ury =u=tamed. ‘By" the

ET AL
Solve.
NATIONS

common law, if he 'was enhtled to a verdlct he,was’ entrtled to, dama :

ges only for thé detentlon of the property, and not: for the- captl
and'the prmcrp]e 18 fully recogmzed ‘and’ cstabhshed by our’ Statute
and whére the Statute, m addrtlon ) t]us. declares: the actlon shall be
for the unlawfal and wrongfu] takmg of the property’ ‘out of the- post’
‘session of hlm who i8 entxtled to ity 1t certamly 1ntended to extend

to hlm tt‘e necessary redress, for the i mJury it asserts he has sustamed.,_

I these posmons be trae,’ then the mstruchons of - the court below are
evndeut]y correct. They merely assert that the jury are-to ﬁnd for
the. plamtlff all the damages which ‘accraed to him by the t'tkmg and

detentron of the goods by the' defendants, which' is in- strict conformity )

to- our Statute., Before the exarmnmg of the: record as prevxously
remarked it. does: not appear that any further steps were taken upon
thie writ’ of enqmry awardcd agamst ‘the, co- defendants, nor _is. any
questron ra1sed in. pomt e w

“There can have been no doubt bat that the. appellee had anght to
prosecute his actlon to recover, as-well agamst the. appellants, as the..
other ¢o- defcndants bnt he'is eitifled to one satrsfactxon ‘he: should,
after the verdlct had been rendered i his favor: ag'unst the appellants,;,

have omltted to enter up. Judgment agamst them, until the: damages

had been aWarded agamst the othcr co- defendants. He could then L.
have made hlS election as to whtch of the parhes he would have had .
Judgment agamst, “and. rehed upon for satlfactlon but’ masmuch as,a'

upon | ‘the rendermg of the verdict agamst the: appel]ants, be proceeded
to enter. up “final’ Judgment, it must be cons1dered that he had made his

clectlon to procecd against’ them aloue, and the domcr 50 opemted as"

a restramt agamst the €0~ defendmt, and detamed him from- any | ﬁ]r-

ther proceedmg upon the wnt of- enquxr).' We are therefore of opiun- -

mn that there-isno error in the procecdmgs, and that the Judgment
of the Circuit Court of Pulaski county be affirmed with costs.
Min - :




