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LITTLE
ROCK,
Jan'y 1889
(W Ve 4
Tup STaTR
vs.,
ASHLEY
& OTRERD,

Tue STarE against CHESTER ASHLEY AND OTHERS.
Writ of Quo Warranlo.

“I'he Supreme Court has power to issue writs of quo warranto, in a case in

_which the whole community is directly interested.

The office of a director of the Real Estate Bank is a public franchisc.

There is o wide and striking difference between the.Constitution of the Unit-
ed States, and of a State.

The former is an- enumeration and delegation of certain specified powers,
granted by the States, or the people of the States, for national objects and
purposes.

A State Constitution is a bill of rights, deciaratory of the great and essential
principles of civil and political justice, imposed as so many duties, and en-
joined as so many restrictions, both upon the departments of government,
and cpon the people.

A State Legislature can exercise all power that is not expressly or impliedly
-prohibited by the Constitution ; for whatever powers are not limited or res-
tricted they inherently possess as a portion of the sovereignty of the State.

A State Constitution, like all other deeds or charters, isto be construed
according to the sense of the terms used, and the intention of its authors,

It is to be construed as a frame of laws, established by the people according
to their own free pleasure and sovereign will.

Tt should receive a fair and liberal intcrpretation.

The clause in the Constituticn of this State, which provides-that the General
Assembly may incorporate one State Bank, and Branches, and that ¢ they
shall have further power to incorporate one other banking institution, &e.”?
is to be construed as alimitation and a prokibition against the establishment
of more than one other banking institution.

Thé Legislature can no more establish two banking institutions in promotion
of the agricultural interest of the country, than it can create two Supreme
Courts, or mzke that tribunal corsist of more thau three Judges, or estab-
lish and organize more thap three departments of the government.

But the Legislature has the power to establish one banking institution, with
any number of agencies, or ofiices of discount and depositc to transact its
business—and may locate these offices or agencies at as many points or
places as they may deem advisable or proper. '

The Legislature contemplated, by the charter, the establishment of only one
banking institution. ) :

That part of the 21st section of the charter which declares that the Principal
Bank and Branches may severally sue, &c. and have a common seal, is

_ inoperative and void, as itis directly and positively opposed to the incorpora-
ting clause in the same section, and to the general objects and designs of
the charter.

A stockholder cannot be deprived of the right of veting for theentira directory
of the whole institution.

The respective boards must, by the election of directors, be made to cenform
to the number expressed in the charter. The stockholders, in organizing
the corporation, had the rizht to vote for the whele directory of the Princi-
pa) Bank and each of the Branches. But this was a personal privilege,
which might be waived at pleasure, according to the discretion of each in-
dividual stockholder.

‘The central board represents the unity, sovereignty, cud indivisibilty of the

T




514 CASES IN THE SUPREME COURT

l'i{'gglfjﬂ corporation. The generalinterest of the Bank is committed o its custody,
i and.it is invested with complete ‘and plebary power for the well governing

Jan’y 1839 . o PR p
. ndordering the affairs of the institution. It'has complete and unlimited
Tux Srave , COBLrol over the acts and proceedings of the respective offices.

vs,  Theduties enumerated in the chatter, and imposed on the central board, can-
ASHLEY  not be transferréd by the central board. to any other body, without & viola-
% OTneze.  tion of the charter.

The local boards are inferior, subordinate tribunais, possessing limited authori-
ty specially delegated to them by the charter.:. If they usurp powers con-
ferred upon the.central board, or if the central board attempts to delegate
to them powers entrusted to-itself, such act or acts are void, being repug-

.. nantto the charter. '

The local boards cannot pass any by-law or ordinance affecting ‘any other part
of the corporation than that over which they respectively preside, and even
then their authorjty is subjected-to the control of the-central board

The central board constitutes the revising and governing power of the corpo-
ration, and forms the bond of union which makes it one common whole and
.one banking institution.

The act of the Legislature, incorporating the Real Estate Bank, is therefore
constitutional.

Upon the writ of quo warranto, the State is bound to show nothing.

The defendant must either disclzim or justify. If he digclaims, the State has
judgment. If he justifies, he must show his title specially, and all the
particulars on, which it is founded.

The defendant,. in his plea, should allege that he is a stockholder, and that
the election under which he claims to have been chosen a director, was held
under and in pursuance of an ordinance or direction of the central board
of directors, fixing the time when, and the place where the same should be
held, agreeably to the provisions and requirements of the charter. Asthe
plea i this case does not do o, the demurrerto it is sustained.

The election for all the directors must be held at one and the same time, and
at one and the same place; and the time and place must be ordained and
appointed by the central board. The central board must also prescribe the
rule by which directors ehall be declared duly elected, and elections authen-
ticated. These duties dévolve on the central-board, and cannot be delegated

to the local boards.

‘On the application of the attorney for the State, separate writs
issued, on the 20th day of February, A. D. 1839, out of this court
against Chester Ashley, Roswell Beebe, William W. Stevenson, E. A.
Mozey R. C. Byrd, James De Baun, and James L. Dawson. The
writ against Chester Ashley was in the following form:

“STATE OF ARKANSAS, Ser.’
The State of Arkansas, to the Sheriff of Pulaski County, GrEETING:
% You are hereby commanded to summon Chester Askley to appear
persopally before the Supreme Court of said State of Arkansas, at
the court house in the city of Little Rock, in the county of Pulaski
aforesaid, on the 21st day of February, in the year of Christ cighteen
hundred and hirty-nine, then and there to answer unto the State of
Arkansas aforesaid, and to show by whai wairant he exercises the
franchise of 2 direcior of the Principal Bank of the Real Estate
Banlz of the State of Arkansas, at Little Rock, and .has entered into
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and upon, and uses the powers, rights, and privileges, therelo apper- JITTLE

taining: it being alleged that no legal or valid grant of said franchise, Jan'y 1839:
to said Chester Ashley, has ever been made by and under the au- m;:
therity of the said State of Arkansas, under the penalty prescribed ASHLEY
by law, and that you certify to-our said Supreme Court how you exe- § Otaus.
cute this precept, and at your peril have you. {hen and there this writ.

In TrsToony wrrreor, &c.

On the 18th.day of March, Ashley filed his plea in abatement, ver-
ified by affidavit, which was as follows: '

« And the said Chester Ashley, in his own proper pereon, comes and
prays judgment of the- said writ of quo-warranto; because he says,
that the writ of quo warranto licth only in case wherc oneor more
persons do unlawfully claim, hold, have, exercise, or enjoy some office,
corporate power, liberty, or franchise, which is of a public and general
naturé, which emanates from the sovereign power’ of the State, and
in the use, exercise, or enjoyment whereof the whole people of the
State are directly interested and concerncd; and that the office or
franchise of a director of the Principal Bank of the Real Estate Bank
of the State of Arkansas, at Little Rock, is nota public office, corpo-
-rate power, liberty,. or franchise, concerning which the court here
hath jurisdiction, to hear and determine by writ of quo warranto:

Wherefore, the said Chester Ashley prays judgment of the said
writ, that the court here will not hear and determine the same, and

that the same be quashed and held for nought.”

To this plea the attorney for the State demurred; and tﬁe demurrer
was sustained; ‘and the defendant Ashley then filed five sevcral pleas
in bar, which, as finally amended, were severally demurred to by the
attornéy for the State.  The first plea, with which all the others sab-
stantially agreed, was 2s follows:

In the Supreme Court of the Stale of Arkansas, at January term,

A. D. 1839.

Cruosrer Asnney, defendant,

adsm.
Tug StaTe oF ARKANSAZ piantitfy

' g Writ of quo warranio.
The said Chester Ashley personally appears before the court here,
and answering unto the State aforesaid, and showing by what war-
rant he exercises the franchisc of a director of the Principal Bank of -
the Real Estate Bank of the State of Arkansas, at Little Rock, and
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‘-i;‘ggé‘,“ has entered into and upon, and uses the powers, rights, and privileges

Jan'y 1839 thereto appertaining, for plea in this behalf sajth—

A ' %

TuzSmame  That in and by the sixth rule of an ordinance of the central board

asuLey of directors of the Real Estate Bank of the State of Arkansas, in re-

& Oruxsa. lation to the election of directors, adopted 9th November, 1838, it
was, amongst other things, ordained, that the next election (thereafter)
for directors of the Principal Bank and Branches, should be held on
the first Monday of January, 1839, and annually thereafter on the
same day; that thirty days’ notice of the said election should be pub-
lished by the President of the central board in all the hewspapers
published where said Principal Bank and Branches are located, in
accordance with the 25th section of the charter, which charter was
accepted by the subscribers, who, in conformity therewith, became
stockholders in said Bank; that the respective boards should each
-appoint their commissioners, selected from the stockholders, to hold
said election; that the pollsshould be kept open from 10 o’clock, A. M.
to 4 o’clock, P. M.; that the said commissioners should immediately
after the election of directors is completed, furnish the President of
said Principal Barik or Branches with a certificate stating the persons
voted for, and the number of votes given to each; that on’ receiving
the said certificate the President should forthwith jssuea certificate of
election to the directors elected, countersigned by the cashicer; and
that the directors elected should immediately enter on the duties of
their office. And the said Chester Ashley farther saith, that by a res-
olution of the board of directors of the . Principal Bank of said Real
Estate Bank, at Litile Rock, adopted 2rd of January, 1839, James
De Baun, William E. Woodruff, and James Erwin, selected from
among the stockholders, were appointed commissioners to hold the elec-
tion for directors to said Principal Baunk on the first Monday of Janu-
ary, 1839, and were by said resolution {o receive and record the votes
of all persons legally entitled to vote; and said commissioners, or a
majority of .them, were ordered thereafter to make due return thereof,
to the Principal Bank aforesaid, and issue cerfificates of election to
the persons elected, and were further dirccted to keep the polls for said
“election-open trem 10 o'clock, A. M. to4 P. M. of said day.

And the said« Chester Ashley further saith, that said election, due
notice thereof having been first given, was holden by the said com-
missioners, on the said first Monday of January, at the banking house
of said Principal Bank, between the hburs of 10 o’clock, A. M., and
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40'clock, P. M. and the polls being kept open from the first until the
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last mentioned hours of said day, for directors of said Prineipal Bank. e y oo

And the said Chester Ashley further saith, that upon said election
two thousand and seven hundred and twenty-seven votes were offered
to be given in, and this defendant received of the votesso offered sev-
enteen hundred and thirty-nine votes, being a majority of all the votes
offered to be given in, and so received by this defendant, were the
votes of stockholders in said Bank.

And this defendant avers that the central ;board aforesaid had no
authority of law to regulate the election aforesaid,in any other respect
than to fix the time and place of holding the same; and that the board
of directors of said Principal Bank had authority of law to regulate
in all respects other than the time and place, the mode and mannct of
‘holding such election.

And the defendant further saith, that the said commissioners didy

immediately after the-election of directors at the time and place afore-
said was completed, furnish and make due return of said election to
the Principal Bank-aforesaid, and did issue certificales of clection to
the persons elected, and to this defendant, with others,

And this defendant further saith, that the said commissioners did, so
faras in their power lay, comply with the sixth rule of the ordinance
aforesaid, of the central board aforesaid, and did immediately after
the election aforesaid was completed, furnish the President pro tem. of

Tm: S'u'ru

ASHLEY
& OTHERS

‘said Principal Bank, to wit, Roswell Beebe, who had been elected,

and was then President pro tem. of said Principal Bank, by reason that
Anthony H. Davies, the President thereof, had been, and continued to
be up to and after that time absent, with a certificate stating that the
persons voted for a said election, and the number of votes given to
cach; and that on receiving the said certificate, the said President
pro tem. did forthwith issue a certificate of election, countersigned by-
the Cashier, and under the seal of the Bank, to the directors elected,
and among them to this defendant; and this defendant being first
sworn in, did thereupon immediately enter on the duties of his office
as guch director.

And so the said defendant saith that by the warrant aforesaid, he
exercises the franchise of a dircctor of the Principal Bank of the
Real Estate Bank of the State of Arkansas, at Liltle Rock, and has
entercd info and upon, and uscs the powers,- rights, and privileges
thereto apperlaining, as he lawfully saith, for the reasons aforesaid,
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‘The following is a copy of the rule of the central board, fixing the

Jan'y 1839 time, place, and manner of the election under which the defendant
A ¥ . i
Tax State claimed:

vs.
ASHLEY
& Orpkrs.

~ Rure 6. The next election for directors of th Principal Bank
and Branches, shall be held on the first Monday of January, 1839,
and annually thereafter on the same day. Thirty days’ notice of said
election shall be published by the President of the central board in
all the newspapers published where said Principal Bank and Branches
are located, in accordance with the 25th section of the charter. The
respective boards shall each appoint three commissioners, selected
from the stockholders, to hold said election, and the polls shall be kept
open from 10 o’clock, A, M. to 4 o'clock, P. M. The said commis-
sioners shall immediately after the election of directors is completed,
farnish the President of said Principal Bank and Branches with a
certificate, stating the persons voted for, and the number of votes giv-
ento each. On receiving the said certificate, the President shall

' forthwith issue a certificate of election to the directors elected, coun-

tersigned by the Cashier. The directors elected shall immediately
enter on the duties of their office. The President of the central board
shall, at least 30 days befdre‘every such election, notify the Governor
of said election, and request him to appoint the directors on the
part of the State. And each stockholder shall vote in the district
in which he resides,” which district until otherwise altercd, shail be the
same as adopted by the board of Managers, and the stockholders shall
vote only for directors in the district in which they may reside.
Avorren: 9th November, 1838.

Cocke & Pixx, for the State, filed the following argument upon
the points discussed in the case:

Two questions arise in this case, in anticipation of the trial upon
its merits:  Ist, Is the office of directors of the Real Estate Bank such
a franchise as that this writ will lie for usurpation of .it? and 20d, what
is the proper judgment, and the effect of such judgment in quo war-
ranto, as applied to this particular case.

 As to the first question, it.is contended by the defendants that the
writ of quo warranto lay only for such franchises as were granted by,
and might be repossessed by the Crown; and that this isnotsuch a
public franchise. To this we answer that,

Ist. Informations in nature of a quo warranto, under the Statute of
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Anne, lie only in cases where the writ of quo warranto would origin- L‘{‘(I)'gllg
ally lie. Andinorder to fully understand’ the similarity between the Jen'y 1859
writ of quo warranto and the information, it will be needful first to m
trace briefly the history of the writ and information. Formerly, xsnrey
and before the Statute of Gloucester, 18 Ed. I, the King exer- § Orueac.
cised 'a power of sending commissioners to inquire into the right to
franchises, and if no characters were produced, the liberties were
seized into the King's hands without any jformal trial. This being
much complaired of, the Statute of quo warranto was made to rem-
edy the gricvance. By that Statute, (6 Ed.T, printed and proclaim-
ed in 30 Ed. 1, and therefore generally cited as of that year,) it was
provided that all persons ought to enjoy their franchises, if hot usurped
over, till the coming of the King, or justices in Eyre. The sher-
iff yvaé to make proclamation, forty days before the Eyre, that all
appear to show quo warranto they claim their franchises. If any
person made default, his franchise should be seized into the King’s
hands, till he appcar, nomine districtionis, and if then replevied by
himif he answered immediately. But if the party came not, and
replevied while Eyre sat in the county, the franchises were lost and’
forfeited forever. If the party had Aimself committed the usurpation,
he was bound to answér without writ original; but if he alleged that
his ancestor bad died scized of the franchise, then an original wasto
be sued,in the form: “REx, &c. sum. per bonos summonitores a. quod
sit, §c. ostensurus quo warranio tenict, &c. Com. Dig. title % quo war.”
C.1,2. 2 Inst. 282; Crabb, 175. '
By the same Statute, if the defendant whose ancestor had dicd
‘acized, appeared upon the original, he was to answer, and replication
and rejoinder to be made. If he did not appear, nor was epoigned,
it was tobe as in Eyre. Com. Dig. title, quo war. C. 2.
The appointment of justices in Eyre, or justices Itinerant, took place
as early as the 18th year of Henry I, by whom the kingdom was
divided into circuits, and three Justices in Eyre appointed to each.
Crabb, 103. The necessity of these Justices was superseded, and
their commissions not revived, (according to Sir Matthew Hale,) after
the 10th year of Edward Il Crabb, 277. And informations in na-
ture of quo warranto came into general usc upon the cessation of
Eyres. Gilb. Rep. 153, Lord Coxx says, 2nd Inst. 498, that with
justices in Eyre this branch lived, and with them it died. 1 Su. 105,
Rex vs. Bennctts




520 : CASES IN THE SUPREME COURT

ng‘h,ﬁ_ The writ of quo warranto was a cip:l Wr}t, in the .nature of a writ
Juny 1839 of right. The-information was originally a criminal proceeding, used
m, more frequently in the Exchequer than elsewhere; and the only Judg-
asarey ment which could be given upon it was of fine for the usurpation;- bat
§ Ommess. when it was adopted in K. B. in place of the wril of quo warranto, it
was adopted to answer all the ends and purposes of the old writ, and
then judgment of ouster came to be the proper judgment upon it—so
thatit thereby became a criminal proceeding. See Rex vs. Bennett,
1 Str. 102; 2 Ia%t. 982; Rex vs. Staverton, Yelo. 190; Rex vs. Stan-
ton, Cro. Jac. 2605 Co. Ent. 527 to 564 ; Rex vs. Ponsonby, 1st Ves. 6.

It is broadly laid down, and is doubtless true, that “the courts will
not extend the remedy by information beyond the limits prescribea to
theold writ.” 2 Sel. V. P. 323. The Statute of Aone does not
purport to extend t:he remedy, or apply it to a new class of franchises
oroffices, but simply regulates the proceedings, and authorises private

. persons to interfere and file relations. Rex vs. Frelawney, 3 Burr.
1616; 2 Uh. Sel. V. P. 324; Willcock, 461. ’

Let us inquire then, what is' a public franchise. In England, all
public franchises emanated from the Crewn. The information at
common law, which came in to answer the ends and purposes of the
old writ, lays for the usurpation, first, of franchises which the Crown
bad granted, and which were of such a nature that if the defendant
had no title, they might be repossessed and enjoned by the King, as
the franchise of wrecks, waifs, and esirays: Second, of franchises
which the King had-created, and which subsist in themselves, although
there be no person in esse, who has a good title to them. Their na-
ture is such that if the defendant be found to have no title to them, he
must be ousted and forejudged of the enjoyment of theh), but they
are repossessed by the King: of this kind are corporate offices; so
that if the officer, or all the officers be ousted, the franchise is not
affected, but others may be appointed to fill their places, either by elec-
tion by other persons, to whom the King bas granted the power, or,
if there are none capable of making such an election, by a new ap-
pomtment of ‘the Crown.  Wilicock, 454; Strata Mercella,9 Co. Rep.
98; Rex vs. Mayor of London, 1 Show. 280. _

A corpgrale office, then, which is created by Legislative grant, and
is not merely private in its nature, is a public franchise. Is the pres-
ent a merely private office? That it isnot, is manifest from various
considerations, to which we will hereafter advert.  For the present,
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Jet us proceed to consider what have in ‘England been held public Bg

franichises. e
The franchise of judge of a court of record; R. v. Williams; 1. Burr. Tus 8raro
407:of Steward or Bailiff of a Coutt-Lett; R. vs. Hulsion, 1 Str. 621 ASAEEY
Bailiff 'of'_an"incbr'porated town; R. vs. Boyles,’2 Ld. Raym. 1560; & ommaa
Chief Constable of & handred—Mayor, Aldermen, or Burgesses of &
City, R. vs. Breton,4 Burr. 261.
Tn the case of ‘The Peoplewvs. Utica, Tns. Co'15 J. R..386, the Su
preme Coutt of New York 8gsided; that every privilege or immunity
of a I'mblié nature, which cannotlegally beAexerci‘»sed without legisla-
tive grant, is @ public: franchise; and -that the: right of banking i3 &
publi¢ franchise. . *And ,tl‘nils ‘decision is broadly sustained by the de-
cibion given in England, in K:'B:; Rez vs. Nicholson et al. 1 Str. 299,
where the court said that informations were frequently granted, where
any new"juris'dfifﬁon,'oi'la publié trust was exercised without autliqrity;
anid that the rule, that it would not lie except where there was a usur-
pation- on the Crown, was too'general. See also People vs. Niagara
Bank,6 'Cpéven;,' 196;. People vs. Hudson Bank, 6 Comen, 217
Ianehné?&vanié,.where the Statute of' Anne was not re-enacted:so
late as 181’{, it vas held thatin afl casés where a charter exists, and
a question arises coh_cefnihg‘- the exé_rci‘se of an office claimed under
that harter, the coart could grant leave {o file aninformation.  Gom
vs, Arvison.’15 S. & R. 127. '
There -afe otner considtrations -snowing this to be a public fran-
chise. ' The Conistitution of the State provides for the creation of ‘this
Ba‘fik.. Thecarter sceufes to the State a voicein allits {ransactions
for thé ‘State has two dircctors at each Bfanch,"and a voice in’thie
central board: and findfly, itis upon:the faith and :bonds of the State
that the capifal of ti']e'_‘Bzink‘is basgd. - It is therefore 'eiﬁphatigaily a.
pubtic mstitﬂ't’ion i and, oiices created By and helﬂ'ﬁﬁder’fhe charter
are - ptiblic franchisés.
We pass now to the sccond question. The second is, what is the
prc';pe"l")juxl;gmex’xt_: upon ‘a‘_,"_wr'it of quo warrauto, '
. In-thié “case f?ﬂtbe-’[{ing vs. Mayor and Aldermen of -Heriford, -1st-
Salk. 374, 1"Ld. Raymorid, 426, Yeave was given to file an iforma-
tion against the defendants to know. by what warrapt they admit per
sons not residing withini the boroagh o the freedorn of the:corporation.
And Horr, Chief Justice, said if they were found guilty, they should
be fined; and the difference of the judgmcjnta in this case, and in the

.Gg_
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4‘1-’1? writs of quo warranto is, that in the latter case the judgment is to seize
Jan'y 1839 the franchise into ,the'_King’s hands: and in the otner case only an
T Bnure OUster of the particular franchise.  This distinction of Lord Holt has
asaLpy been quoted in the elementary books ever since, as establishing tne

st position that on. the writ of quo warrantn the oniy. judgment - was of

geizare. Does it estahlish this position?

»R:emark, Ist, Thet it'is a mere exirazjudicial -opinion—a hasty re-
mark made without discussion, and in'd@dvance:of the case—a decla-
ralion of what would be the- punishment:

20d, it may ‘be well understood to mean simply that in such acase
as the one before his Lordship, th’e.judgmgnt on the writ wonld be of
seizure, That was 4 case of misuser 8f a franchise, and a proceed-
ing against f]l_e‘*whole corporation.

In Reg. vs. Blagdon, Gilb. Rep. 153,it was said by. Salkeld arg. (and
not. contradictéd by the counsel or court;) ‘that “informations-.ih
nature of quo warranto are formed {o answer the design and end.of
Proceedings in Eyrey” and that % 5s to such franchises as the Crown
may have, the judgment is that they be seized into the Queen’s hands:
asto such as the Crown cannot huve, the Jjudgment must he that the
defendant be arrested, and the franchise extinguished.”

"So Lord Hoxz himself,in King va. Jayor of London, 1 Shower, 280,
-said, #There are three soris of #ibertizs: aliberty granted from the
Crown, which doth subsist in:the Crownja liberty created de novo; and
doth exist, notwiﬁ:standing it be forfeiteds and - ancther, that cannot
exist but in the persons to whomit is. granted.  inthé first, Jjudgment
to seize or oust is proper, for then it belongs to the Crown: if the
other be forieited, judzmentis for » soizure and o more; for, notwith-.
standing the forfeiture, it exista in the Crown: for the latter, judgment
is proper to be given only for ouster, and that is the proper judzment.”

8o in the same case Evnzs C. J. & id, % for what the King can-.
nothave, for that a judgment of seizure ¢annot be had;” and iastan-
<ced a Court Baron, where the judgment should be only of owuster. -

In Rex vs. Siaverton, Yelo. 190, reportéd in Cro. Jac. 259, as Rex
vs. Stanton, which is stated to have been % g quo mworranto by the King
against the defendant for holding a Court Leet and Coust Baron, within.
hundred and manor of Warficld in the county of Berks, &c., it is said,
% This quo warrantois a writ of right in its nature:” and again—¢ by
15-Edw. 1V, 7, if the party has continued possession of the liberty by

. wrong, the judgment is, that he shall be ousted; but if he had once
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title, and loses it, the. Judgment is, that the hberty shall be seized.

R
Note here, that the proceedmg in that -case was called “.a writ of Jan'y 1839_
nght in 1ts nature.” Ir then it was an mformahon, as undoubtedl_y it T‘m, g,m,

was, the court consxdered it precxsely similar toa writ of quo warranto,
whtch is every where declared to be awrit of nght for the’ ng—-
and then, it follows that if: _)udgment of ouster could be - pronounced i in
on.e case, so it can in the other.

ASH ey
& Omw»

In the same case itis said‘in Crbke, per cur—+ Here the Judgmeut’ _'

is not that the ng shall. sezze ; because it is not any. such franchise-as

the Kln& shall have——but it is, that. the defendaat - shall be: oustedl"

of that liberty as 15 ‘Edw. IV, pl Ti is. | And so it 'was c1ted to be

ad_]udged i Lhadwell’scase, for the manor.of Exon.”:
“Much confusmrv will: be found in the. decisions on this, pomt unless
we, keep in mind that thev apply to franchxses of dltferent kinds.—

Thus 1f the franchlse of havmg wrecks, watfs, or. estrays, ‘was forfeited

by mlsuaer or abuse, or usurped. by one’ hating noright to them, then

on'quo warranto it was Relzed into the ng’s hands, for it was a flow-

erof his prerovatwe, and on forfexture for.abuse or usurpa.tlon, it could-
jbe rePOSsecsed by him.  As, to a, corporatc franchise i in’ genera] orin
,other words, the whole fra.'xﬂhxs“ gra.nted by the- cnamer, “we shall-

shorﬂy see- tho.t there h?s bee'l ‘mirch dx;cu;sxoa as to the Judcrment for
-mls.lser or uaurpatlon of 1t. Asto cor'porate oiﬁces, sacn as the present,,
or the ofice of ‘mayor or 'ﬂdermen, Wbtch were not orwmally flowers

of the preroo"xtwe, but are creattd by Leg‘slauve gra'xt, or grant from
the Crown, and where,lf they areusurped, t‘ley may be ﬁlled by elec-
txon or othermse, there thie _]udrrment never.was of szizurey but smply,
of ouster. Where there w as in. eﬁlct Bo- francmse, but.one was.

preten ed,.mxthout any actual gr'mt, ‘therd the 3udv'nemwas neither of
seizure, nor ouster, but of foremdger and. fine. This d1stmctn)n will rec-
oncile all the. cascs. Wztlcor'* 454, 499, 500..

In Sir- James szth’s case, -4 Mod. 52, the queshon to ‘be decided:
depended upon the _]udg'nont in the ﬁmoa: quo warraato case agdmst
‘the city of London. " :2- Shower; 963. -

In the tim¢ of Charles I, that King, wishing to- bring the corpora-

tions throuchout the’ kingdom under his control through his Crown law- '

-yers, filed. mformmom in natare of qao- warrantd against sundry
corporattons, and in the case against the City of London, _]udgment
was given for seizure of its franchises. to- bz a_cer pora.txon, into the-
King’s hands, as forfetted a.nd it was held that by this judgment that:
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Yan'y- 1339 ders, who had drawn the pleadings aad advised on the part of the
Tz srame CTOWD, 20d Who, When made Sergzeant, wore.as a mot{o on his\_ri'ﬁgs,'
Asaiey “Principi sic plecit,” was made Chief Justice of K. B. just before
§ - Ommzzs. ho Judgment was given.

LITTLE corporation was dissolved. In order toobtain such a judgment, Saun.
OCE.. \ .

In Bir James Smiits case, by the counsel who held tnat the corpo-
tion of the city of London was not dissolved by the judgment afore-
said, it was laid down as the Liw, “That though the King could-cre-
atea éorpoi'ation, yet he could not dissolve it, nor they dissolve them.
selves by any voluntary surrender; and that nothing can: be seized into
the King’shand, but such, which was part of- the ancient inheritance
of the Crown; and then ’tis immediately extinct—or else such things
.which have an existence, and may be restored, as fairs, . markets, &q.';._
That 'niOSt of the authorities which seem to warrant a contrary épfnl
ion; happen in the latter part of the reign of .Henry 111, and between
that and the reign of Richard. I, _yi’hivch‘f;‘v‘erq tumultuous times, and
then most of . the -corporalions were seized by fhc King—and then,’if
the fault were:in. the Mayor, he scized the mayoralty, and pat in &
Custos, which was in order to p"?eécrve the corporation, and the writs
of restitution were always according to the seizure. ’

'Theyv'_saidﬁtxrther(—,-t_liat “the judgments in quo warranto aré varis
ous—as, ‘when the franchises were totally usurped, then the judgment
was quod eztinguaniur; but when they are abused, then ’tis quod
capiantur. B

' Peinberton, e contra, argued, that in-all. concessions and ‘granbs‘.b";f\"'.
franchises there is a taclt condition implied: that the persons to whon:
they are‘niadé‘s}na]_l‘.uée them justly, “and that #is such a condition
which, if broken, will defermine the very grint itscli So Iikéwise
for misuéer and abuse the Whole_'ﬂ'a__nchises are forfeited forever. And
he farther argued that for such condition broken, the prope'r:'remedy
was by a quo warranto, % which is called the. King’s writ of right,
in which the supposed abuse of franchiéés is»ex.a,mined, and either the
defendant isacquitted, or the franchises eapianiur, which is the final
judemént.” “’Tis t'r'{:é‘,” he adinits, “there are olher sorts of judg-
mefls upon th¢ proceedings on this writ;” and instancesthe quod cap-
tantur nomine /h"s'trz'étiém‘s,‘on'd"eﬁiult."_{ . ‘

The c'oqrt-’sa‘idf‘,‘ﬁ 'co:rpomt-ion'may be dissolvgzd,'for._’tis created
upon a trust, and if thal be broken, 'is forfeited; but a. judgment
of seizdre catinot bé'p;gper in such a case, for if it be dissolved, to
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whiat purpose should it be seized?”, Therefore they decided that by LIWUB
the Judvment 'wmmt the. Clty of Lo'rdon, the cdrporatlon .was nof Jan’y 1839
dissolved:’ And they said further: ¢ wherever any 3ud¢rment is given m'
for the King fora liberty which is usurped tis, quod extmguatur——and ASHLEY
that the person who u~u'oed such a privilege. libertat, &c. nulls ténus & Orasma
mtrbmzttat, &, WH.C 1 15 THE JUDIMENT. OF OUST: n, but the _quo.
uarranio must be broueht -*grmst partrcul ar per~on= ' «But where-

’tis‘; : mcrty clmmed by a cprpomhon, thére it must be’ brought

gam ; the body pohhck in, which ¢ case theré may be a seizure of the
-hbertzes, whzch wzll not warrant the seizure or dlssalz;mg of the corpora-.

tion ztself 4 Mod. 58 And bc it remembered that Lord Horm de-
lrvered this Juﬂgment.

The case. of the ng Vs, ./lmer_y,and The: Kzng va. Monk, 2T Rs
515, s supp(:sed to- estahhsh the prmclple agamst ‘'which we' are’
contendmg, but it will. be found not to-apply to a corporate officé:

It was ‘an mformauon in natare of quo warranto; Amery, in his
.defence chumed as’ aldermm, and ‘»{onh as, com-non councilman, of
-the Clty of L hester, (the viwsces, wlxrcmt'ley were charged wrth -usurp-
mg,) under a charter granted by Cmrleﬂ II. The prosecutor contend-
ing that the Judgmem:m the reign- of Charles IL,.by, which the liber:
tres,&c. of said City were scized jnto the ng s hands, for the de-
,fault of thc Mayor, &c. inhot appe"umg, was lﬂegal and consequent-.
‘ly, the old. ch'zrtcr riot: hemg thereby forfeited, the new one was void.
~The questron lhercfore was: whetaer _]udgment of seizure was. Prope
er, on default’ of appenrance; and if so, wnethcr the corporation was
drssolved? Ashhurat decided, that, as in Eyre, if the. party drd not
appear there was Jud«rnent of seizure, nomme districtionis; ‘and if
he came'not m durmg the Eyte, the franchrse Was forfeited forever.
Som K. B.if the party came not- in.on ven. fac. and replevred bis
franchises, they were’ lost forevcr. That therefore the Judgment of
Qelzure on default was lega] and, by failre of the party to come in,
a forferture #as worked. ' It ‘is manifest: therefore that nothing was
decrded touching the form.of judgment upon a trial, but only upon de-
fault and note too, that the decision in this case was reversed in the
House of Lo ds; and the judgment -in - -the reign of Charles II held
1llegal

“The authorities cited by the coansel for the prosecation; have ‘some
bearmg on this point.- It was stated that Sir Robert Sawyer, in his:
a.rgument in the Loudon g. W. case, said that % what was intended by
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HTTLB a judgment of ouster in that book, and in what cases by the cougee of
Jan'y o the King’s courts it ought to be, will best -appear by an am:nent rile,
ms\;:: taken and agreed by the Judges in Edward IV’s tzme, before - they
Agmwy. were promlscuou«]y used. * The rule is this: where it clearly appears
& Onmz. the court that aliberty is usurped by wrong, and upon - no fitlé, either

by the ngs gr'mtor olherw;se, Judgment only of ouster shall ‘be
entered.  But where it appears that the ng or hlS ancestors hive
once granted a hberty, and’the hberty is mzswed, Judgment of seizure
mto the King’s hands shall be § given.

Sexzure, it isalso said, is in the nature of process.to compel appear-
ance. * It is like a distress to bring” m the party, by putting him eut’
of possessnon of the hbextv txll ‘he appear. When he appeared he
.could by 6EdwardI, repleny the liberty.’ Sezzure is said not to be
fb;_-fezture, for %no man shall lose’ his land;or his- franchlse, upon any-
default, if he bas never appeared ” So'i in- Ld Raym. 17, the’ courb
said, “if quo warranto be: brought for uaurpmg rojal franchlses, the
court give their opinion that the defendant hatblno tltle to lhE:m, unless

they procéed and say, ul ‘abinde ea:cludatur.
Reg. v, Knollys.

The opposmg coansel. in The I(zng vs. .Hm ) -.laul down the same
7—-th‘1t “if the
: g‘ﬁjt’ldgmentshould

ad it,and the party
zures -2 T. R. 5.)1.——
The obJecL of the ccar‘.sd Wns to n,ove 'that a _]udgmentof sexzure
was proper; aad they define it to be, teking stﬁ om’ l/zﬂparly /wldmg it

Note here, that in many- mpcnca cases you may not dlshngursh
whether the prsccedmrr wis by writ or information— 1nasmuch as 1t is-
merely stated {0 be a “quo warran’o, agai: 1st, &c.” From tth it
would appear that t‘xey were loo.(eu upon as the same proceedmg,

brourrhtonly into courtin a different manner—the same edifice i upon

party held a m'—).rke+ by zu)o and mth

different foundations.

It seems therefore to be clear that lhe judgment upon a writ of quo
warranto differed, as it docs-upon ‘the. mf'orm-mon, and was oovemed
by the nature of the franchxse, and the offence’ commttted. The ;udg-
ment here, as in other cases; is" governed by the . pecuhar rights: a,nd
interests involved. If a franchise was usurped, or by abuse, misuser
or non-user forfeited, which mxght revert to and *be. possessed by the
-Crown, then the judgment was of seizure, and the King reclaimed
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that portion of his prerogative which he had ¢arved out, as' it wefe,. U;‘gg-g
from the regal dlgmty, and conferred upon some. individual or body awy 1889
corporate. m

But .an office in and under a’ corporatron, ﬁlled by the electron of AsHLEY
the corpor'rtors, was not such a franchise: The King could not repos- & %755
‘ses himself of it. He could not exercise it. It was not, ki ke the right

to waifs, wrecks, or cstravs, a pow erand ri fht osigina Jly attached to
the Crown, a part of the rcgal dignity, a fiower of the prcxogatlve.—
There wasno reason why, if an intruder seized wcn it, his wrongful
act :hould destroy the franchise. . ‘This franchsn is. but a part of the
bankmg ‘franchisé, confexrcd by trc cl‘ancr. ven if the charter
could be forfexted; yet common sense at once mdrmles that a partrcu]ar
franchlse cannot. The corporators here have performed no act which,
‘could forfeit erther the whole charter, or ag_y p'rrtrcuhr franchise; for
the. intrusion in ‘this case is the act.of but a few.

The charter’ is a contract. It .cannot be vwlatcd ‘nor can it be
forfeited except by act of the corporatorc So is'the charter of an
mcorporated toyn; and it might as we]l be co'xten(.ed that the usurpa-
tion by an indiv idual of the ofiice of bailiffy \wuld forfeit the charter

of the town. “Evideatly it is cupposed by . the o,no:.ng counscl that
the writ of quo warranio. was originally used ouly ﬁ,. {he purpose. of
g h“ aJ granted out,

retaking mto the l\mgs hands such franchises as

‘and whlch werd flowers of the prerova tive. . This is clearly errone-

ous. From t.mc irmemorial, it was uzed in case of the usurpatron of

_-corpor'nc officcs. - In the cage ofi e Cxty of Loudony (.nd ihe other

‘cases growing out of that case, {his was af Tpitted uniformly on all

hands. ‘Once aamlt this, a.‘d it is admitted also (hat the: judgmentof
ouster was in a certain class of cascs preper under the old writ.

For'a corporate ofiice is a h.mcl‘ se grasted. by {ie, Klng or Com-
monwealth in perpetuity;. not torevert {o,-and be again po«cssed by
the power that creatcd and granted if, but {o exist €0 ior'r as the char-
ter exists: and unless by forferlu;c of the charter, no forfeiture can be
worked of the franchise growing out of, and dependant upon it.

In the present case a judgment of seizure, forcjudger, or extinguish-
ment, would be manifestly absurd. How shall this particular franchise
be forfeited, forejudged, or extinguished, and still the charter subsist?
How shall this partlcular franchise be seized into the hands of the
Commonwealth? Can it exist and be exercised b\ the State, unless

by revocation of the charter?
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LITTLE Byt it is unnecessary farther to pursue this argument—for if the dis-.
ROCE,’

Jan’y 1639 tinction which we have - heretofore laid down as fo the different judg-

Tan sh“ ments ‘be correct, then a]ltlxe cases are reconcxled and the Judgfnent

ABALEY of - ouster is plainly the on]y oric which can be gwen in this case.

4 Ovms, - Havmg discussed, and, as we flaiter cursely es, clearly demonctrated
that this is a public franchlsc-, and that the Judgment on this writ will be
of ouster, we will p"ws to the’ consuierahon of those questions which
arise upon the construction’ of the chartex. It is evident from the
whole-tenor. of that instrament, that it was the de~1<rn of the Leg1=1a-
tare to invest the central board with the general supcrmtendmg contro}
over-the interesis' of, the Bank "It s the supervising and ‘governing
power. . It alone looks fo the 1nterest of .the Whole, and to each of its
several parts. It'is, in short;" ‘the supreme levxcldtwe branch of the
<orporation empowered to’ ordam (.nd establish such- by-laws, rules,
Tegulations, and ordinances as they may deem necessary and suitable
for.the well govermng and ordermg the dffairs of the Bdl]k ‘and ne}
cessary and proper to advance the’ genern ]HltelCSta of the corporatmn-
provided the same ‘be not contrarv to the provisions of. the’ charter,
constltutxon or laws of the State. The board of dxrectors elected for
~the Pnnc1pal Bank and the several branches, are znfeuor, subordmate
.tnbuna]s, appomted to conduct and superirierd the local and mdmd-
‘ual mterests of the 1espective Branches over which they presrde, dnd
are express]y 'md -positively forbidden from’ doing any thing that mdy
be contrary to-any. rule, by -law, ordmance, or regulation of the cen-
tra.l ‘board “of dll’eC"IOH. - Their power.does not.extend to the makmg
of genera] rulés 'md ordmances for tlie - govcrnment of ‘the whole cor=
'poratmn. ’Ehey can pass no by-Iaw or or dmance bmdmfr upon any
other part of the corporatxon, than the- Bank ‘or’ Br.mm over which
they lmmedlately pre51de, and not even thengif it should corﬂ‘ct with
any Jaw or ordmance of the central ‘bozird, Thc central bomrd, if
we' may.| bc al!owed £0. to spe'z'c, xepresents tnn umty and s coverexgnty
‘of the’ corporatxon. Itis the, band of union which- bmds its separ'lte,
Acomponent parts together i’ one common whore.. 1f the d;rcctors of
the Prmcxpal Bank and its several Branches are: co- ordm::te and mde-
pendent tr1b.m'lls, amenab]e to no commen, <uperxor, and umtcd by
1o’ comttion band tney mwnt m effect bhéso mny mdependent Banks
and the charter might, in 'the opinion of nome, amount to a violation of
the cansututlou. Such mamf’estly eould not have bee'x the mtnntlon
of 'the Legxnlature, and the constraction for which we contend éscapes
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this difficulty. -Regarding the central-board as the common head yn: LiTrEs
der whuh all the different. members are united,. and subjected to ona Jan?cﬁm
common -control, 'md it is \n substance and effect but one: mstltutlon, m
wne whole of which each. Branch is @ part. B) "reference to the 9Lh, ASBLEY
2lst, and 22nd sections of the charteryit-will be seen that the pOQItIOIIS § Ormers.
we have 'lscumed, and the view we have taken of the powers. of the cen«

tral board, and of the boards.of dlI‘GCtOl‘a,lS fully sustaincd by thelan-

guage of that- mstrument. The Oth section enumerates several specific
poweis and dutxes,J spec1ﬁc.:]ly enJomed upon the central board. 1In

regard to thosc enumerited datiesthe ceatral bmrd have no drscretron,
they-are’ bound to perform them, and. cannot conﬁde thelr performance

by any regulatlon or ordinance they ‘may mo.ke to a,ny other body of

officers attached to the institution, They are ‘duties of an important

and’ promment character, aﬂlctmrr the lmerest of the whole corpora-

tion,. which the leglsla.ture could well foresee and provrde for; and they

have therefore distinctly set them out, and made it 1mpemt1ve upon

the ‘board?to discharge them. ‘Bat it cure]y ‘cannot be urged for one
moment, that this enumeration includes all the powers intended to be
conferred by the chnrter upon thc central board: That because the
Leglslature has thoucht propcr fo ¢njoin upon: them the. performance

of certain specrﬁed dutles, they thelcbs ‘intended to deny them-the

rwht to-cxercise every other power. The whole tenor and’ cpmt of

the charter, as well as its -CXpress lan«ru*lge, absolute]y forbid such a
constructxon. The Leg1<hture well knew that it would: be 1mp0551b]e {o

enter info a minute and precxse detml of. all the powersand duhes which

it might become nece=sa.ry ‘for the central board to -exercise for. the

safet) and’ we]fare of the institution. They have therefore wisely
eonferred upon that board the right to -exercise snch other powers for

the well- govermng and: ordermg of the affairs of the Bank, asmay

be deemed necessary -and . proper. ‘to 'ulvance the gencral ‘interest,

sub_]ect only to the llmrlatlons {o'which we havealready adverted. In
‘the 21st section the subscribers to -the. capltal stock of the Bank are
created a corporatrou ~and body polmc, with power to orddm and es-

labhsh such by-lawa, rules, rcguhtlons, and. ordinances, as they shall

deem necessary and suit: able for the goverament of said corporation,

not being contrary to this act, ror to the constitution of. the United
States; or of this State. B_) whom aré those powers thus conferred

upon the corporatxon to be. cxu‘cxsed" By the stockholders cn masse?

Or by ‘officers chosen by the comp"ui), and charged by liw with the
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!;llgg;.n general control and government of the instilution, and who represent
Jan’y 1839 the sovereignty of the.corporation? Evidently the latier.  All corpo-
m rations consisting of numerous stockholders must necessaril y act through
asnrpy those charged with the control and superintendence of its affairs, and
& Ovmus. poers given lo the corporation are properly exercised by that {ribu-

ndl, whatever may be ils name, to which the general government of
the company hasbcen confided. The central board, we contend,
is, in the Real Estate Bank, the tribunal that ean alone exercise
these general powers granied to the corporation. The board of di-
rectors for the Principal Bank and Branches, cannot exercise them;

for they are in the very next section positively forbidden to pass any

rule or ordinance in violation of any by-law, rule, ordinance, or regu-

lation of the central board. To say therefore that the board of direc-

tors, and not the central board, is the proper tribunal to carry into

cffect this general grant of power to the corpomtioi), involves the

palpable absurdity of making the inferior greater than the superior.

Itis under the granis of powcer contained in the Oth and 21st sections
we contend the central board had clearly and unquestionably the
right to prescribe the manner in which the returns of the elections
should be made and the resalt declared. 1t was a rale which they
deemed necessary for the well ordering and governing of the affairs

of the Bank. It is not only necessary that the direclors should be
elected, but they should have certain, legal evidences of the fact.
The commissions which the sixth rule requires the President to issuc

upon the certificates of the commissioncrs appointed to hold the elec-
tion, are the credentials which evidence to cach director, and to the
world, that he has been duly elected, and has a right (o cxercise the
duties of hisoffice. Itis the public, legal, official declaration of the.
fact. We bave examined the charler with some degrce of vigilance
and care, to ascertain whether any of its provisions are violated by
this rule, and confess we have not met with any section or clause with
which it in any degree conflicts, cither dircctly or indirectly, accord-
ing to any fair and just rule of construction. The 25th scction of the
charter.is thc one which relates to the clection of directors, and in it
the court will again find « recoguition of the principle for which we
have been contending—that it is the central board, and not the board
of directors, to which are referred those suljects affecting the general
rights and powers'of the corporation. That section says that after the
first appointment of dircctors, the central board shall fix upon the time
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for holding the future elections, as well for the Branches as the Princi- LIeTi
pal Bazk. It farther -says that the director who shall receive a ma- fon'y 186
jority of the votes given, shall be declared elected. But how, by m
whom, or in what manner shall he be declared elected?. When 2 ,eqrov
thing is commanded to be done, there must be some officer or agent to' ¢ onuwsc,
do it, and some mode or manner of doing it.- Upon this subject the
charter is wholly silent. It does not say by whom or in what manner
this declaration shall be made. It provides no mode in which the evi-.
dence of election shall be officially and auathoritatively made known
to the person elected, or to the public. If the central board have no
right to dircct by whom, and the manner ‘in which, the result of the
_ election shall be d_ecla.red'9 where, we would ask, since the charter is
‘wholly silent in this respect, do the commissioners of the election
N Lder'ive:the-. power to make this declaration, and issue to. the persons
“chosen the certificate of election? The reasoning which would de-
prive the central board of this right, would apply with. double force to
its- exercise by the commissioners. And yet we: presume no man will
say thatit is not necessary and proper for the well governing and or-
deringof the affairs of the Bank, to give legal and official evidence of
the fact, that certain persons were duly elected. -Such a step-is indis-

pensably necessary,and the charter expressly says it shall be décla;‘éd.

But -it does not say. how or by whom. Whether by the viva voce
' prorl;lamati_o‘n'of the commissidn_ers, or their certificates delivered to the

persons"elc‘:cted, or. by commissions issuing from the President, and
" countersigned by the cashier. The charter, then, béing‘ silent in
‘regard to this question, what tribunal is so prdper to prescﬁbé the rule

as that to which a general and s'uperintendingg control over the affais
" of the corporation has been given. It isnecessary that this declara-

tion should be made.by‘sbmé one, and in some form; and if the central
" board has not the power to prescribe the rule, what person. has?—
'Have the board. of directors? Such a right given them, is no. where te
" be found in the charter. Oa the contrary they are- expressly. forbidden
to do.any thing in. violation of the by-laws, ‘regulations, aad ordinan-
ces of the central board. What tri_bunal, we again ask, shall prescribe
the rule for making the authentic and official declaration of the elec-
tion? Without some sach notification, all would be confusion ana
doubt. It could not be known with certainty who. were elected.—
Men might entef upon the discharge of the duties’of a high and res
ponsible trust, involving deeply not only the interests of the stockhold-
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L{ggé.n ers, but of the State atlarge, without any definite credentials. of office,
Jan'y 1839 without any thing to show they had been legally chosen to exercise its
Tar  Braee functions.
cAsoﬂrEf:Z Wasit not right and propcer, then, for the well govering of the affairs
of the Bank, that the central board should have made some rule by
which those receiving a majority of the voles might be oﬁicmlly notified
of their eléction, that the stockholders, the public, and the officers of
the Bank, might know and respect them as such.  The rule of the
central board, so far from _violating the charter, is auxiliary to it. . It
aids and asssists in doing that very thing which the charter requires
should he done, but for thé doing of which it had prescribed no rule
or regu]ahon Whether the mode pomlcd out by the central board
is the wisest and best, is not, as we conceive, open ta the investigation
of the court. If they have the power to make a rule upon the subject,
they have a rlght to mzkesuch an one as they think best. Ttis coma
petent for the court to. pass upon their légal and constitutional poweérs,
But where they have the power, and do not overstep its limits, the
matter rests peculiarly within the discretion of the board; and in the
exercisc of that discretion, this.court cannot control them. If they
have the right, as we think we have demonstrated, to make this
rule, it must be adhered to. The local board ean make no by-law or
regulation in conflict with it. ~And those gentlemen who now claim'to
bedirectors under the late election, and have gone on to act as such in
violation of this rule, can be regarded in no other light than as intra.
dersinto.the office. - The election is inchoate, and no right becomes
vested in them until their. clection has been déclared, and commissions
issuedin obediénce to this rale. If the officers appointed to make this
-dec]aratlon and issuc the commissions, refuse fo do so when they ought
the parties injured may have their redress, and compel them to do se
by appealing to the courts of the country. If these gentlemen have
been rightfully clected, and the President should refuse to issue the
commissions, and ‘declare them duly chosen, they could obtain a writ
of Mandamus, and coercc him to do his duty. But until they have
reccived the official credentials of their clection, they have no right to
enter upon and discharge the duties of the office; and in doing o they
arc gliil’cy of flagrant intrusion and usurpation.
We farther contend that the commissioners in rejecting a large
number of votes offered, were guilty, to say tne least of it,of palpable

wrong and injustice.  They had no.right (o go behind the decision of
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the board of managers, and of the central board,to enqure .into the LITPEB
legal right of those claiming under the decision of those boards to be Jalnlsgcixa':,g
stockholders. We care not whether they be stockholiers de jure or m
de facto. 1l either event the commissioners are beund ta- veceive the A‘s;::nv
votes. The only question for the decision of the commissioner and & 0730
for this court, is, whether the persons, whose votes were rejected; were.
slockholders de facto at the time of election. [If they were, their-

right to vote could not be denied until they have been ousted by the
comnetent tribunal. In the case of Symmers vs. Rexy Cowper, 489,

where the question was upon the legality of a certain election held by
corporators, the court below refused to go into an examination of the

right of certain electors to vote; and it was contended by counsel

against the decision of the court below, that if the legality of these

votes coald not be entered into upon this information, a presiding offj-

eer at an election_can have no power of examining whether the votes
arelegal or not. - But in all elections, particalarly of members to par-
liament, the presiding officer exercises his judgment. whether a vote

is good or not. If the presiding officer has no right to judge, there

can be no action for a false return. To this argument of the counsel,

Lord Mansfield, in delivering the opinion, gave a full and conclusive

answer, which applies with pecaliar force and-point to the questionin

this case, He says © The next question, which is one of less difficulty,

js, that the judge below has refused to go into the qualification and
capatity of several freemen and common councilmen, who offered

their votess Let us state the objection as it is put, and examine it.—

The proposition is, that the judge on thisinformation should have done

exactly what he ought tohaye done, if the title of these persons whe

were -common councilmen de facto, had actually been in questibn

before him upon quo warranto. They were de facto members of the
corporation, admitted; sworn, and in the actual enjoyment of the office.

The question is, whether the judge, collaterally at the trial, cught to

have gene into the validity of these men’s titles, Could the Mayor

have gone inta them at the time of electian ? I am very clear he could

not. There are modes sufficient open to the partiality of returning
officers. without adding more: Whether the qualification is to be

judged of by him, it cannot be avoided. In cases-of elections in the

city of London, certain qualifications are required at the polls. There~

fore it must be-seen, that in some degree the candidates have that.
qu'aliﬁc'ation. So when an election is to be tried-which may involve
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ock” ‘many other rights. But where the right of election is in freemen in

o'y 1839 their corporate deseription, whether they were duly chosen or-not, is not to
Tax Stave be tried al the election of a third person.  But they must be properly
ASRLEY ousted.” OF the same opinion were Justices Aston and Ashurist. To
¥ Orms. this we invite the attentive examination of the court.

We farther contend that the exclusion of those votes rendered the
‘whole election illegal and void; for it is impossible to say what change
in theresult the admission of these votes might have made. In the King
vs. Mein, it is satd~— In corporation meetings it has been frequently
held that when an aet is to be done by the cotporation, and one of the:
corporators had not becn summoncd, the acts of the meeting are voidy
and the reason given is because, though he could not have have form-
ed a majority by himself, he mighf have influenced the others. In
Rex vs. May, 5 Burr. 2681, this principle is more fully stated and’
illustrated.  See also Kynaston vs. The Mayor and Council of Shrews-
-bury, 2 Str. 1051; Sir Charles Musgrove vs. Nevison, 1 Str. 584, 2nd
Ld. Raym. 1358.

And the case being further argued by Asmiby for the defendants,
and Cuanstins for the State,

Laev, Judge, delivered the opinion of the court:

The pleadings in this case, present first, the question of jurisdiction ;
secondly, the constitutionality of the Real Estate Bank of the State of
Arkansas; and lastly, the construction of the relative powers of the res-
pective boards of direction.

The question involves principles of the highest moment, and of the
most vital importance, and such as the whole community as well as the
parties upon the record, have a direct and imm-=diate interest in hav-
ing conclusively and finally settled.

Their novelty, magnitude; and intrinsic difliculty, have induced
this court to give to them the most mature examination and reflection;
and have sensibly impressed them with the highly respousible and del-
icate duty they are called on to. perform.

At a previous day of the present term of the Supreme Court, the At-
torney for the State filed his motion in writing for a writ of quo war-
ranto against the defendant. .

The writ was ordered to be issued, and was made out uader the di-
rection and seal of the court. It is simply a citation directed to the
Sheriff of Pulaski couhty, commanding him to summon. Chester Ashley
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to appear before the Supreme Court, and show unto the State, the war-

rant by which he exercises the franchise of a directorof the Princi- sawy 1839

pal Bank of the Real Estate Bank of the State of Arkansas, at the City
of Little Rock; which it alleges was never lawfully granted to him.

The writ was issued on the 12st day of February 1839, was execut-
ed the same day, and made returnable the day after; upon the return
of it, the defecndent came into court, and moved to have the writ set
aside for want of jurisdiction; whichmotion was overuled. He thenap-
peared, and put'in a plea of abatement to the jurisdiction of the court,
allevmg the office of Director of the Principal Bank of the Real Estate
Bank ofithe State of Arkansas was. a private right, and not a public
franchise. To this plea the Attorney for the State demurred, and
the demurrer was sustained, and the plea held to be insufficient; and
ajudgn;ent of respondeat ouster was.entered up in the cause.

The defendent thereupon, put in five several pleas, justifying his ti-
tle to the franchise in questio n, and showing the warrant by which he
claimed to be clected to exercise the oflice of director. To these pleas
there was also a demurrer, and after argument by counsel on the point,
the demurrcr was sustained and the pleas declarcd to be defective,in
pot setting forth a geod and sufficient warrant, according to the provi-
sions of the charter. The defendent then'asked and obtained leave to
amend his pleadings; whereupon he filed an amedment to each of his
five scveral pleas previously put in, to which the Attorney for the State
demurred, and there wasgoinder in the demurrer

" The case now stands for trial upon the pleadings and issue thus
made up by the parties.

The court have met with litlle or no difficulty in settling the ques—
tion of jurisdiction. The point was fully discussed and directly deci-
ded, during the present term, in the case of The Slatc against Chester
Ashley and others, on a motion for an information in- the nature of a
writof quo warranto. The Chief Justice, in delivering the opinion
in that case, laid down the doctrine, that the Supreme Court had
jurisdiction in cases of quo warranto, in which the whole -community
was dircctly interesied, and that the ancient writ in such cases, (which
was adopted by our constitution,) was wholly a civil proceeding, and
that it could only be issued and prosecuted in the name and under the
authority of the Statc, by her properly constituted legal officer.

The soundness and correctness of this opinion, it is believed, can
neither be questioned nor controverted by any fair mode of reasoning,
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l.t-'r-m.n or-uponany just or respectable weight of authority. In reviewing
:an’y 1939 the pnnmples, then, as herelofore established in the case above refer-
m,, red to, the question of Junsdtctlon s0 far as regards the power of the
asmrey Supreme Court to issue the writ, is conclusivel ly settled.  The constitu-
# O==er fion, by éxpress grant, confers upon it-« power to. issue writs of error
and supersedeas, certiorari, habeas, _corpus, mandamus, and quo war-
rante, and other remedial writs; and to hear and determine the same.”
See Art. VI, Sec. 2, of the Constltutmn.
it now remains- to be seen, whether the office of dircctor of the
Principal Bank of the Real Estate Bank of the-State of Arkansas, ig
a private right er a public’ franc‘nse., This question was decided in
overruling the defendant s pleain abalement {o the jurisdiction of the
court,- But as that oplmon was not committed to writing, it may not be
amiss here to state the grounds uPon whichiit .was predicatéd. That
the office of director isa public franchise and not a private right, is per~
fectly manifest; for the legxslature in grantmg the charter, created the
office and prescribed the manner of ﬁllmg it. - -1t is equally clear that
the charter is a publi¢ law, and not a pnvate act; for.the privilege of
banking cannot: be exercised without .mthonty of law;:and in its very
nature and essence it appertains and eaecntla]ly belongs to the act of
sovereignty. In the case of The People vs.. The Utica Insurance Com-
pany, 15 John, Rep 386 the Supreme: Court of Néw' Yorlk held this
emphatic language “ That every privilege or 1mmumty of a public
nature, which cannot legally be exercised without a legislative grant,
isa public fmnchlse, and that the right of banking is a public fran-
chise.”?  This prmcxple is broadly asserted in: the court of the King’s
Bench in the case of The- King vs. J\"zckolson. ctal. 1.Str. 207, See
also the case of The People vs. Niagara Bank, 6 Cow. 296. Besides,
by the express terms of the charter, the - State. has a voice in. all the
transactions of ‘the Bank, by the.- appomtment of- two members i in’ the
board of -directors of -the Prncnpal Bank. and' each .of the. Branches,
and four directors in the central board, The- capxtdl of the Bdl)k is
raised upon her faith ahd credlt, pledgedin the form of bonds, rega-
larly execited, and made payable tothe Bank. J}f each and all of
these facts and. circumstances do not show that the Stdte, and. conse-
quently the whole community have a direct and vital interest -in the
government and management of the corporatien, then it is difficult to
conceive a case in-which-she can be interested, or imagine a law of a
more general and public nature,
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* If these positions be trae, and that they are seems almost self-. L;('l)‘('l;:'ﬁ
evident, then it necessarily follows, that the Supreme Court has juris- Jan’y 1639
diction of the case now uaider. consideration; and that the office of T“ sn.m.
director of the Principal chk of the Real Estate Bank of Arkansas, ASHLRY
is a public franchise and.not a private right, and consequently the § Orai;
writ of quo warranto will well li¢in behalf of the State, provided the

deferidant has unlawfully usurped or mtruded into, and exercised the
duties or franchises of the office.

Before we proceed to the examination of the second question., it is
necessary to define what is meant by a constitution, and to lay down
a few general rules of interprelation applicable to such instruments.
An American constitution, according to the theory and practice of
our peculiar systems, is the supreme, original, and written will of the:
people, acting in their highest soVereign capacity, creating and organ-
izing the form of government, assigning to the different departments;

:heir respective powers and duties; and restrammg each and all of

‘ them, within their own properand peculiar spheres. The powers,
"which are conferred, the restrictions, which are 1mposed the author-

ities, which are exercised, and the organization and- distribution of
them; are all- intended for the common benefit, and they are as essen-
tial to the maintenance and security of the entire plan. as they are.
to the protection and -preservation of liberty itself. The pfinciples
which are thus declared by the sovereign will, mnst. of. nece’mly
forever remain inviolate and fandamental, so long as the form of gov-
ernment under which they are established exists; or written constitu-
tlons,mth all their boasted excellencies; are mere idle ceremoniés or
useless inventions. To deny their sovereignty and inviolability, is at
once to impeach the right of sclf-government, and. to destroy the only
. means by which that blessing can be perpetuated. The constitution
‘of the State is, then, the supreme, paramount law of the land except
if comes-in conflict with the constitution of the Umted States, or with
the laws and treaties of the general govem'nent, made in pursumce
of its authority ;. and. the courts are bound so to treat and consider it. .
We are not aware that this df)ctrme has ever been 1mpugncd
or denied by any respectable aathority, since the decision’in the case
of Marbury .vs. Madisori. The Ulicf Justice of the United States
then placed it upon such high and unquestionable ground that since -
that time, it never has been attempted to be shaken, -and it is now
AUHIVCISJ."_Y '1cqu1e~ced in, and admitted by every 1nte|h«rcnl man in

i
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L;%%’;: the community. There is certainly a wide and striking differcnce
Iy 1959 between the constitution of the United States and of a State governs
T“.,E.n“ ment, Theone is an enumeration and a delegation of certain speci-
eASof_lrI;fRX; fied powers, granted by the States, or the people of the States, for
national purposes and objects. Hence, Congress can exercise no power
that is not' specifically granted by the constitution, or incidentally
included among some of ils enumerated powers. By an inspection
“and examination of all the State constitations of our own country,
they will be found to be nothing more or less, than so many bills of
rights, declaratory of the great and essential principles of civil and
political justice; imposcd:as so many duties, and enjoined asso many
restrictions, both upon the departments of the government, and upon
the people. The legislature then can exercise all power that is not
expressly or impliedly prohibited by the constitution; for whatever
powers are not limited orrestricted, they inherently posscss as a portion
of the sovereignty of the State.
The question then recurs, is there any prohibiting or restraining
clause in the constitution, interdicting the legislature from incorpora-
ting the Real Estate Bank of the State of Arkansas? That this
question is put directly in issue by the pleadings, is perfectly manifest;
for admitting that the defendant has shown a good warrant, according
to the provisionsof the chaiter; yet if the charter itsell has no validity
or constitutional existence, it surely gannot be pretended that he is
entitled to hold, or can be rightly inducted info an office created by
an act which, in the nature of things, can have no legal entity or
being. Therefore, whenever the attorney for the State applied for,
and obtained the writ, the validity of the charter was unavoidably
drawn in question, and the court was constrained to meet'and decide it.
Before we proceed lo consider the clause in’ the constitution bear-
ing upon this question, we will Jay down the following™ rules of inter-
pretation-for that instrament. i
1st. The-conétitution,]ike all other decds or charters, is to be con-
strued according to the sense of the terms used, and the intention of
its authors.
2nd. It is to be construed, says Judge Story, ¢ as a frame of laws
established by the people according to their own free pleasure and
sovereign will.”
3rd. It should reccive a fair and liberal interpretation, so that the
trae objects of the grant may be promoted, and the government left
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in thefull and free exercise and enjoyment of all its rights, privileges, - m'rc'rl.ﬂ
and immunities, which are not excepted out of” its ordinary and general Jan'y 1839
powers, and declared by the sovereign will to be inviolate and m '
supreme. - ASHLEY
The constitution declares that the General Assembly may incor- & 97%¢

porate one State Bank, with such amount of cnpltal as may be deemed
necessary, and such number of branches as may be required f for the

public convenience; which shall become the repository of the funds
belonging to,or under the control of the State, and shall be required’

to Joan them out throughout the State, and in cach county,in propor-

tion to representation. * “And they shall have: further power to incorpo- .

rate one other bankmg institution, calculated to aid and promote the

great agricultural interest of the. couniry; and- the faith and ‘credit of

the State may be pledged to raise the funds necessary fo carry into
opera.tlon, the two Banks herein specy‘ied _provided, such security can

be given by the individual stockholders as will guarantee the State
agdinst loss or injurjr »  Sec article 8, sec. 1, of the Constitution, It

is contended that this clause imposes no restrictions, upon the legisla-

ture, as to the namber of Banks; but that they may’ estabhsn asmany

as they dcem necessary and proper, for the general interest or pubhc
convenicnce. 1t is said to be merely an aflirmative grant of’ power,

which the legislature was fully invested with, withoul any such decla-

ration, and therefore it imposes no limitation on their authouty.

-The argument, although plausible and i m(re'uous, cannot be admitted

to be sound or logical, withoul vistually repcaling the prohibition
intended to be secured by the Convention. There are two ways of
imposing a constittitional_restriction or limitalion. The grant may
contain negalive words, denying in express térms,k the exercise of the

power claimed or aitempted to be usurpad; or it may simply contain

an allirmation, which amountsto as positive a.-negat_ibn of any: other

power upon the same subject, as if the grant itsell had -employed
nagative, and not aflirmative words in the dcclamtlon. . The consti-

tlons of the United States and of the States, furnish eahiﬁtc‘tory and
conclusive proof of the truth and importance of the pnncmle here .
- stated. Indeed it will be found from an examination . of those instra-.
ments, that the uszal and mare general mode of imposing restrictions.
-is' by affirmative words, “ which ia their operation imply a negative

of other objects, than those affirmed; and in stich cases,a negative or.
exclusive sense must'-bcgi‘ven to the words, or they will have no ope:

ration at all.” ' '
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"‘I{E’é’f The general rule upon the subjectis, ¢ a =p(.c1f1cat1on of particulars ig
Jun’y 1339 .an exclusion of géncrak; or the expression of one thmg is the exclusion
o~y
Taz Smuxe of another.” 'And Lord Bacon remarks, ¢that as exception strength-
asarey ns the force of law, in cases not excepted, so enumeration weakers it,
§ Ormms. in cases not enumerated.” Congress has power to regulate commerce
w1th foreign nations, and with the Indian tribes, to der]are war, to
grant letters of marque and repnsa] to coin money, and regulate the
the value thereof. These powers are given dﬂirmatwely by the graunt,
and yet they cledrly and' conclusively indicate a restrictive sense; for
it never was imagined by any one, that the States could exercise any
.one of the powers ‘here enumerated. ‘They are as clearly prohibited
from so doing, as from passing any bill of .attainder, "ex post facto
]aw, or law impairing the obligation of contracts, or making any thing
but gold andsilver a lawful tender in payment of ‘debts; which latter
restrictions areimposed by express negative terms. The constitution
of this State divides-the powers of government into three separate
and distinctde'paﬂments, and assigns those which are legislative to
one, those which are executive to another, and those which are judi-
cialto.a third. Can it be contended, that the lctmlature has power
to create another dep'lrtmen:t of government? and yet thisis a mere
affirmation of ppWer, without a[i y express. or p'r)'sitive words, negaﬁving.
their authority
"But is not- the probibition ab full and as”explicil as if the constitution
had declared that the ]cglslaturc should have no power to organwe any
other department. - Again, it declares that -the supreme, executive
powerof the State, shall bé vested in. a chief magistratc, who shall be
styled ¢the Governor of the State of Arkansas.” Can the supreme-
executive power of the State, be vested in more than one chief magis-
trate, or can he-be styled by any other name’ than.¢the Governor-
of the State?’ Cerlainly not. The jvudi»cial power of the State is
vested in one Sdpréme Court, in Circd_it Courts, in County Courts,.in_'
Probate Courls; and Justices of the Peace. The Supreme Court is
made to'éonsist of three judges. MHave the legislature power {o cre-
. ate more than onc Suprcme Court, or to COmpO:t that tribanal of miore
than  three Judgcs" The simple statement of the- question carries
with it the answer, The grant, ]xowever, contains no cxpress nega-
t1ve terms, ‘but its affirmation rnphcn as positive a ncgatlon, as 1f' it.
had been cxprcscly so declared.  The legislative power of. the Stite
is vested in a Senate ‘and’ ITousc of Represenatives. - Can theie be
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any other legislative - branches -of government? The Senate shall I.!'r'rlkm

consist of members. to be chosen every four years, and. the House of i’y 1859

:Representatlves, every iwo yedrs. Can the Senate- be directed to be m:

chosen -every two years, .and the House of Representatives annuall‘y" ASHLBY

In these instances; the legislative is only limited by affirmative words, § Orasse.

which carry with them an exclusive or restrictive sense. The clause

limiting the number of banks to two, is clear, exphcrt, and peremptory.

The Gener al Assembly has no more power to create two State Banks,

than it has to create two executives, two senates, or two houses of

representatwes. The language in both cases is aﬂirmatrve “but it is

-not on that account less-restrictive or- authorltatwe. Could they make

‘any- other bank than the State Bank contemplated in the constrtutxon,

.the repository of the funds belonging to the -State. Certamly not.—

Why’ Because the clause we are considering gives to that bank the

custody or deposite of these funds, The’ legislature, then, has power

to mcorporate only one State Bank, w1th such 4 number of Branches

as.the pubhc -eonvenience may requnre. Thie latter part of the section

-declares, T that they shall further have power toincorporate one other

banking mstztutzon, calculated to aid and promote the great agricultu-

ralinterest of the cBuntry, and the faith and credit of the State may

be pledged to raise the funds necessarv to carry into operatxon ‘the

two banks herein specified. The term banking institation.is somewhat

"xndeﬁmte, ‘butit is nevertheless capable of receiving a proper. legal :

constructlon. “If .it was even uncertain what was meant by it, siill the

sentence taken together, clearly defines its meaning; for it declares,

:that the faith and credit of theState may be - pledged to carry. info
peratlon “the two banks herem specified ;”—thus showing that the-

convenhon contempldted the- establishment of two banks, one St'lte'

,Bank w;th Branches, and one other such Bank as that mentrom.d in-

“the constitution. -They have no more- power to- creale or incerporate

two bankmg ‘institations,. in aid and in p[‘OmOthn of ‘the agrlculturnl

mterest of the’ country, than they - hayc to-create two. Supreme C ourts,

or to make-that tnbunal consut of ‘more than threz judges, or-to estab-

llsh and organize more than thice dc[nrtments of covernmcnt. “Not

to gwe to the. clause ‘we are_considering a pro’nbrrory and’ Ixmlted-

sense;, is to. render it wi hoily. mopemhvc and veid; and that. oo, -in

express violation ot its resiricved l.mguagc, and’ the oh}ect and: design

of the conventlon., W'hether the rostrxchon =ought lo be xmposed

'w;]l be found pra.ctlcal oF ~.alutar) or whether it will ansiver the pur:
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poses that its authors had in view, are questions which the court is not
called on to decide. The motives and object of the convention in
inserting this section, cannot be forgolten or mistaken by any one at

all conversant with the transactions or procecdings of that bed y. The
whole curreficy of the nation was then in a state of disorder and con-
fusion, threatcning serious and calamitous mischief to the comxhunity;
and- the evils apprchended, and which were aftempted to be reme-
died,' were an excessive jssue and éircu]atioh, of depreciated bank
paper, created by the means of State institutions, which were rapidly
springing up in every quarter of the country. This state of things,
induced the convention to endeavor to limit the number of -banks of.
our own Sfate, hoping to mitigate the contagion of excessive banking
that was then likely to fall upon every part of the Union; the exis-
tence and continuance of which has since so scrioué]y affected allthe

great and flourishing interests of society. Whether they have done

much, or litile, to curc the évil, or whether they may have aggravated
it, time and ﬁ:ture. evenis will aloné determine.

If the convention, however, has limited the number fotwo banks,
and that they have, secms to our minds clearly demonstrable, then,
this court.is bound to see the prohibition and injuntion of the constitu-
tion strictly followed and obeyed. The legislature, then, unquestion-
ab]-y .pdss_ess’es the power {o ii)corporate one banking institution
calculated to aid and premote the agricultural interests of the country.
The question then remaining to be deiermin‘ed, is, does the act of the
General Assembly incorporaling the Real Estate Bank, ereate such
an institulion, consisting of four integral parts or offices of discount and
deposite, or docs it establish four .independent and separate banksﬁ?

1tis to be regretted, that the charter s so éxceedingly vague and
uncertain, that itis almost impossible to apply o it any thing like legal
accuracy. Many of its most im.portant clauses are contradictory and

“irreconcilable with each other, and with the general objects and spirit

-

of the act. The court, however, in conzidering it,. must keep in
view the nature and design of the grant, its general intention-and scupe,
as they appear from-the entire structure of the charter, regarded ag
a whole, as well as frem all its component parts. ‘The charterisa con:
tract between the stockholders and the State, founded upon a valuable
consideratior, with all the.powers and privileges conferred upon it by
the act of incorporation. In the first instance the contract is execu-
tery, because certain precedent conditions are imposed upon the



OF THE STATE OF ARKANSAS.

stockholders, but it has been, or may become executed, whenever the
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In the celebrated case of Dart. Col. vs. Woodiward, a corporation is § Ormens

defined to be “an artificial being, 1nvxsxble, intangible, and existing
only in contemplation of law.” " As it is the mere creature of Taw, it
can only possess those properties, which the charter of its creation,
expressly or impliedly confer upon it.- Among ‘these are its immor-
tality and individuality ; properties by which a perpetual succession
may be keptup,so that its members may act with the will of a single
individual. 'This investiture of ils personality by law, enables a suc-
cession of individunls to promote the general objects of the charter;
for it endows them with certain powers and franchises, which, though
they rrﬁg‘ht be excrcised through the medium of its nataral members,
are yet considered as subsisting in the corporation itself, as distinctly
asif it was a real person, or an immortal being. This artificial per-
sonage does not share in the civil government of the country, unless
that be the purpose for which it was created; noris it responsible in its
corporate capacity for personal misdemeanors or crimes. The objects
for which a corporation is created, are universally such as the gov-
ernment wishes to promoie. They are deemed beneficial, and that
usually constitutes the consideration for- which it is created.” Aftera
corporation is so formed, it necessarily and inseparably acquires cer-
tain incidental powers, as constituent parts -of ite corporate existence,
Among these are, 1st,the power to have a perpetual succession, and
of course the power of electing memibers it room of those removed by
death or otherwise. 2nd, Tosue and be sued, implead and be im-
pleaded, to grant and receive by its corporate nanic. 3rd, To pur-
chase and hold lands and chattels.  4th, To bave a common seal.~—
5th, The power of : amotion or removal of its members.  6ih, To make
by-laws for the government of thc cqrporation. 4 Wheaton Rep. 515,
Dartmouth College vs. Woodward; 1 Bl. Com. 469, 470, 471, 482; 1
Kyd. Cor.25;1 Bur. 200; Porter’s case, 1 Co. 22, 5. 23.

Tho:ewho contend, that the act of incorporation is not warranted
‘by the constitution, must place their objections upon the ground that'
the local boards by the third, twenty-first, and twenty-sccond sections
of the charter, possess all the powers and privileges of banking.—
That the central board is by the seventh, eiglith, and ninth sections of
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L!{gé‘ll{lﬁ the charter, the mere creature of their will, and clothed with certain
/an’y 1839 enumerated and delegated powers, given for the express pur pose of
Tax Szyrs. preseiving a common concert of operation, with a view to the credit
asuisy and welfare of the several banks. That the enumeration of its pa-
& Ommsan, 4 calar powers excludes all general powersnot. enumerated; and from
its very nature and organization, it is shown t6 be but a delegation of
ihe directors . of the Principal Bank and the respective Branches,
formed for consultation and advisement. That it is not the mere
words or name used in. the- incorporating act that creatés the corpora-
tion, but it is the power, rights, capacities, and pnvﬂeges conferred;
and as all these are given by the charter; to-the Printipal Bank and
Branches, consequently, they are four distinct and independent bank-
ing corporations. . The. charter often uses the term banks, instead of
a bank, ard it expressly declares the manner in which loans shall be
negotiated and made by the Priucipal Bank and each of-the Branches;
and the latter clause of the twenty-first section then adds, “they may
severally sue and be sued, plead and" be impleaded, answer and be
answered, in all courts having .competent jurisdiction; and to have a
common seal,” thus endowing the - Principal Bank and each of the
Branches respectively with the properties of personality and immor-
'tahty, which are of the very éssence of a corporation. -That these
properties cannot exist at one and the same time in the Real Estate
Bank of the State of Arkansas, considercd as onc institution, and in
‘the Principal Bank and the respective Branches, is clearly manifest;
and as the charter.has conierred them :upon the latter; and withheld
them from the former, it thcreby constitutes them so many separate
and independent banks. That this position-is not destroyed by denom-
inating these separate banks, « the-Real Estate Bank of the State of
Arkansas,” or-by pledging the faith of the State, to- raise capital
stock to bank on,or by dividing the Josses and profits after the twenty-
second year of the. cHartér,.qualiy among the _s-togkholders, according:
to their respective shares.  This, it'may be said, is only intended to
facilitate or procure fhe néccssary" loans fu. banking by a common
fund; and for greater secunity and profit among the respective banks
wemselves.. It miay be contended by these opposed fo the bank, that
this is but a pretext under the shadow of names, to cadcavor to evade-
by indircclion, the constitutional prohibition. To give to thg charter
any other consiruction, it may be said, would be to ciothe the central
board with arbitrary and despotic power; and therefore, it-certainly-
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never could have been the intention of the legislature to have Created LITTLE

any such corporatxon, and that too, without any affirmative declara- san'y 1859
M
tion or expression. ThE STATE

It should be borne'in mind, that the ab\.Ise of a. poweris a wholly - As;;fs;v
different thing from an unwarranted usurpation of it. ‘The one may § Orazan
be, and often is, agreeable to_the letter and spirit of the constitution;
the other always .is, and of _necessity, must ‘be, in derogation of its
authority. It must be confessed, that this view of the question is im:
posing and persuasive; and the court have found ro ordinary difficulty
in suc<:essfully meeting’ and answering the objection. They are
deemed however, not to be sound. or tenable and such as must yield
to a fair and Just construction of the chartet. It surely cannot be
contended that the power given in the constitution to incorporate one
banking institution. is restricted or confined to a single point or place,
The leglslature unquestionably "possess all power, not eXpressly or
impliedly prohibited. If they have the powerto cteate a bank, based
upon the agncultural interest of .the counity, they certainly possess
all the power that is necessary or requisite to put that bank into suc-
cessfil operation; and to make it administer to the: Wants, wishes, and
conveniénce of the people. To give them power to incotporate a
bank; and to confine its-operation or management to.a single point ot
plate, would, ini_effect, be to clothe them with a powet, and at the
same time, to deny them all the essential and requisite means that
would make the exercise of that power beneficial or useful. Tosup-
pose such 2 state of case, involves a manifest inconsistency, and such
as no legal tribunal will ever countenance or allows

The leglslature, then, has the power to establish one banking insti»
tution with any number of agencxes or offices of discount and deposit
to transact its business} and they may locate these offices or agencies
at as many points or plat:es as they may deem advisable or proper.<=
The only question, then, is, have they done so? The idea of a bank
dOes not presuppose that it shall be kept at. one house or confined to
one plaCe but that it shall be one entite corporation, represented by
-as many .integral or constituent parts as may be considered necessary
for the tr'\nsactlon of its busmess. These parts musr, however, be in-
- ferior or subordinate, and they mUSt be under the control and direction
of a =uper1m or governing head. The legislature may vest the gov-
erning power of the corpomhon ina select body of maglstrac.y, cho- -
sen from amonrr the stockholders, or from any other Llass, pmnded

3
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L}:gg}i"ﬁ they make but one corporate body. In the case now before us, the
Jan'y 1839 first section of the charter declares, “ihat there shall be a bank under
m, the name and title ‘of the Real Estate Bank of the State of Arkansas,
Asniey ‘With an original cash capital of two millions.of dollars to he raised by
§ OvnE0 Joans or negotiations on the security of real property at cash valuation,

- with the guarantee of the public faith and credit of the State, and
that the institution shall consist of a Principal Bank and three Branch-
es. 'The second section locates the different offices, and divides the
capital stock equally between these offices. The twenty-first section
creates the subscribers to the capital stock a corporation and body
politic for the term of twenty-five years, under the name of the Real
Estate Bank of Arkansas, and makes them capable of receiving and
holding all kinds of property, and of granting, selling, and alienating
the same; and empowers them to loan, negotiate, to take mortgages,
and-to discount on such terms and securities as they may judge proper.
Here, then, is an express legislative declaration that there shall be one
bank under the style and name of the Real Estate Bank of the State of
Arkansas, and that the institution shall consist of the Principal Bank
and three Branches, which are riothing more than so many integral
parts or officés or agencies of discount belonging to the corporation.
The subscribers to the capital stock compose the corporation; and it
is the Real Estate Bank of the State of Arkansas that is endowed
with all the essential and important properties of a corporation or a
body politic; and it is the institution thus established, and not the
Principal Bank and Branches, as they are called, that has the right
to exercise all the powers and franchises of banking, and to do and
perform every act that is necessary to continue its corporate existence.
The faith and credit of the State is pledged to the Real Estate Bank,
by the tenth section of the charter, and not to the Principal Bank or
Branches.

This shows that the legislature only contemplated the establishment
of one such banking institution. The form of the bonds is prescribed
by the charter: they are made payable fo the order of the Real
Estate Bank, and assigned by the endorsement of the President and
Cashier of that institution. The mortgages for the security of the
stock, and for the final payment of th® State bonds, are directed to be
executed to the Real Estate Bank by the thirteenth scction of the
charter, and all their notes and liabilities are also directed to be issued
and created in the same way. By the thirty-seventh section of the
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charter, the losses and profits of the institution, are equally divided LITTLE
among thé entire stockholders according to their respective shares, Jawy 1839,
after firet paying all the Liabilities of the corporation. These enacting e e
clauses clearly indicate, that it was the design and objcct of the 1egis- ASHLEY
Jature to creatc and establish but one banking institution. Forthe aet & Omsra.
creates and calls it a unity, and preserves that feature through the
entire charter, by means of the central board of direction:

" That part of the twenty-first ezction of the charter, which declares
that the Principal Bank and Branches, ¢ may severally sue and be sued,
plcad and be impleaded, answer Vand" be answered, in all courts having-
a competent jurisdiction, and to have.a common seal, and the same to
alter and renew at pleasure,” must be_cbnsidered wholly inoperative
and void, as it is directly and positively opposed to the incorporating
clause in the same section, and to the general objects and design of -
the charter. 'The powers and rights that are altempted to be confer-
red by this clause upon_the Principal Bank and Branches, belong
necessarily to the corporation itself, for if there is but one corporation,
it alonc is capable of exercising thése important franchises, as necessary
incidents of its power. They are possessed in as full a manner, and
in as ample a degree, without being expressly granted, as if they had
been directly conferred by the charter; for they are of the nature and

essence of the corporation itgelf, and cannot be separated from ite—
This view of the. subject is strengthened and confirmed by compar-
ing and analyzing. the respective powers of the local and central

boards of direction. The third_ section of the charter, in assigning
{o the local boards the business severally belonging to each respective
office, so far as relates to signing and emitting of "notes, the extent of
loans to be made, the purchasing of exchange, and the deposite and
direction of funds, contains express limitations on their authority, and
déclares, © that the rights and franchises conferred shall not be so con-
strued as to extend powers and privileges beyond the control of the
central board of directors.” '

The twenty-second section in conferring upon the several boards

the power to make by-laws and regulations for the administration of
the institution -entrusted to them respectively, expressly prohibits them
from making any ordinance or regulation contrary to the rules or by-
Jaws of the central board. Here, then, are two express declarations

of the charter, limiting the power of the several offices to the action
of the central board; and declaring that in'no instance shall their
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“l{ggg’ powers and privileges be cxtended beyond its centrol. . The .charlery

wthen, clearly. mtended to make the ]ocal boards. subordmate to the

Tax Sy central board, and.give to the latter the governing power of the insti:

:sar::;:h tution." Besndes the powers a]read y enumerated, the local boards
possess the right toelect their own ofﬁcers, to " constitute the central
board, ta appoint the commxssxoncrs to appraise the property of per
sons who apply for stock or }oans, and to Judgeof the sufficiency.of all
mortgages oﬂ'ered for such stock or loans, “This cnumeration of their
rights, constxtutes by far the’ .greater share of their power, if not the
ertire sum.} "The enumeration and’ specxﬁcahon of the whole mass of
‘powers be]ongmg to the central board, show that they are of the most
important character, and that. upon their due exercise mainly depends
the existence of the corporation. It is unlimited, except so far as itis
restrained-in afew particulars by the charter, and by the laws of the
land. It cannot create an additional office_ of discount and deposite,
por can it abolish any one of those already ‘established,. when after the
first year of their orgamzation and operation, they' declare.a dividend
of six per cent. per -annum, upon the. capital mvested "Nor can it
déprive a stockholderof the right of voling for the entire directory of
the whole institution, nor-a director who shall have received a majority
of all the votes so given, of being declared duly elccted, These
are the principal restraints 1mposed by the charter, and of course,
they are obligatory .and conclusive on_those points. ' The seventh
section du‘ects the manner in which the Bank shall be orgamzed —
“when it shall appearthateleven thousand two hundred and ﬁfty shares
of. the capital stock- have been’ subscribed, and that-all- morlgages
1nl&ended to secure the =ubscnpt10n, have been pcrfected to the satis-
faction of the managers,” then itmakes it the duty of the manage:s,
“to caus¢ a. notice of the same to be given in all the newspapers pub- -
lished inthe Slate whercupon the slackholders are required to pro-
ceed, at the plac; appointed for the lacation- of the Pnncxpal Bank
and each of -its Bra,nches, Ao, eleu. a board of dlrectors to consnst of
seven members for cach’ oﬂ]ce, and the Governor shall appoint two
mcmbers on the part of the. State, fo each of thosc respective boards,
from among the stockholdeis, The boards thus formed, ahall continue
in office for the term of onc year, and the dxrectors 0 “elected shall
immediately thereafter elect one of said directors’ to be president of
each respective- branch ) except the directors of ‘the- Pnncxpal Bank.”
The cighth section * declares;  That upon the cicetion' and
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organiz'aﬁon gf ﬂ)e boards of dir.g:_ctors,of the sevgl‘al ‘brqnc_hes, as: h;g('l;l!(s,!
provided for in the-seventk section of this act,’each of them’shall san’y 1838
select two of their members, (one being a Statg'direptor;)'whp,' with m
the presidént of said bank, and three members of the Principal Badk, ssniey
shall become members of, and form the central board of directors,” § OT==a
The bapk must be organized agreeably to these provisions of the
charter, and the pfihc'iples fherein cont}aiﬁe‘di’ The number.of the
respectivé_: boards can neither be diminished 'olr enlérged,-.beyond the
ppovi§ioﬁs_of- the charter. ' In the first organization and formation of
the several boards of direction, and in" their subsequent continuance
and election, their nq'rhber ‘can_neither bein any manner altered,
varied, or changed from ihe one fixed and specified in the charter.—
For if they could; the:local and central - boards of direction would he
deranged and disorganized; and made to consist of a number wholly
different. from that established by the act of incorporation, which |
would be clearly, niot only irregular, but illegal.

The respective boards must, therefore, by the election of dircctors,
be ‘made- to conform to the nurflbei; expressed in the- charter. The
stockholil'qis; in.proceeding to organize the cofporatiqn,' had unques-
tionably the .right to: vote for the wl'x'ole-‘dirgc.tpr} of the Principal
Bank and each of the Branches: This right was, however, a personal
privilege; which might be waived :at pleasure; according fo the discre-
tion of .each individual stockholder. In voting at the time appointed
by the managers, and ‘at the places presctibed in the charter, the
stockholders. iwelfé ;liot- necessarily: compelled to ‘vote for the entire.
difectors of .the whole corporation; but they mightmake their election
to waive" their - priVile’ge,ﬁrid.6h]y..irqte~'fqrfth'e: directors of -eachi res-
pecﬁveflocal;Bdai‘d;' éind:su_(:h'. an exercise of the right of suﬂ'rag_e in
organizing the bank, would ot be inconsistent or incumpatible with
the chartér;. provided all the other essential a'{idindiépensahle. requi-
gites were é(_implied with. :'I‘hé.nih'th"éectidn defines the. power, and
prescribes the 'd'uti'e“s‘,bf the central ‘board, and makes it consist of
twelve members, .chosen’ from the Pribcipal Bank and Branches. It
declares “that it shall be the duty of the central board, immediately
aft_ef their a';)pdintkr'rén't', to yixéet» at the city of Little Rock, and elect
{from amohg ﬂ)gméelivés,-a, president of said board, who shall be presi-
dent of -the Principal Bank, ‘and hold his office fora term not lessthan
four years, It is.made their duty to apply for, and receive from uhe
fnanagers, all the books, the papers, and indrigages, belonging to the
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I;llgglzn bank, and also from the Governor, the bonds of the State,‘and to
Jan'y 1839 appoint two commissioners to negotiate the sale of them, provided the
T Sraee S3me can be sold for par value. They are required to meet at the
asuLgy banking house of the Principal Bank, on the first Mondaysin May and
& Omazes. November, in cach year; and in case of the absence of the President,
they £anll elect a President pro tempore,and the cashier of the Principal

Bank shall be secretary of the board, and it shall be his duty to keep

a regular account of. all its acts and proceedings. This section fur-

ther declares, ¢thatthe central board shall possess a revising and con-

trolling power over all the acts and proceedings of the Principal Bank

and Branches, so far as may seem necessary and Vproper, for preserving

a common concert of operation, with the view to the creditand wel-

fare of the several banks. It shall assign and transfer any excesses

of subscription for stock, made at the Principal Bank or any of its
Brénches, to the office where there isa deficiency of subscription, and
the'slock not taken. It shall lessen or withdraw the capital of any of

the offices of said bank, where the same cannot be employed to profit

and advantage, and where, after the first year, a dividend of six per

cent. per annum cannot be divided, and transfer the same to such

bank, branch, or branches, as are deficient and in want of capital.—

It shall attend to the payment. of the interest, as it becomes due, on

the State bonds, and all loans negotiated. It shall aseertain and strike

the dividends of the profits, as well for the Principal Bank as for the
Branches; and attend to the payment of them to the individual
stockholders, as hereinafter provided. 1t shaii seitic and control all

the general accounts of the institution, and, “finally, it shall exercise

such other power for the well governing and ordering the affairs of the

said banks, as may-be deemed necessary and proper lo advance the gene-

ral interest: Provided, That the same be not contrary to the provis-

ions of this charter, or the laws of the State.” By the twenty-fifth

section it is declared, that after the first appointment of directors, the

central board shall fix upon the time for holding the future elections, as

well for the Branches as the Principal Bank, and the directors of said
Principal Bank and Branches, shall be elected by the stockholders or

their attorneys, after public notice shall be given in all the newspapers
published at the city of Little Rock, and such other newspapers as

are published at the several places where the Branches of said Bank

are located, at least thirty days previous to such clections, “thereby
appcinting the time and place where the stockholders shall meet for that
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purpose,” each stockholder being entitled to one vote for each share LITYLE
: ROCK.

held by him, not exceeding one hundred; and no person, co-partner- Jan'y 1833
ship, or firm, shall be entitled to a greater number than one hundred Ty s1ave

. . . - . v8.
votes. The director who shall receive a majority of the votes so given, ssuLey

shall be declared clected; provided, the stockholder, to be entitled to
vote, shall have held his shares three calendar months, previous to
such election.” The dutics herein enjoined, and the powers confer-
red upon the central board, are of the most general and important
character; and it is difficult to- conceive how the legislature could have
conferred a more widely extended authority. Complete and unlimited
control is given to the central board, over the acts and. proceedings of
the respective offices, in order that the credit and welfare of the Bank
may be kept up and preserved. This is done to preserve consistency
and uniformity of action throughout the entire op'eratidns of the cor-
poration. If the powers here given are not duly and properly exer-
cised by the central board, the institution would speedily fall into the
utmost confusion, if not into utter ruin. The ceniral board is required
to do much that is important and absolutely necessary, to organize the
bank, and after it is put into operation, they are then commanded to
perform certain other highly responsible duties, by which alone, its
corporate existence can be maintained, and the general objects of
the charter promoted. The general interest-of the bank is commit-
ted to its custody and care, by express grant; and it is invested with
complete and plenary power, for the well governing aud ordering the
affairs of the institution. The central board may be said to represent
the unity, sovereignty, and indivisibility of the corporation, by mecans
of its legislative powers; and hence the charter has made it their duty,
{o. declare the di¥idends of the profits among the stockholders, o pay
the interest upon the State bonds, and all loans negotiated, and to
settle and control the gencral .accounts of the institution. That this
governing power may be respected and obeyed, the central board
has express power given to it, by the twenty-first section, to establish
by-laws, rules, and ordinances, for the well governing of the affairs of
the corporation. Power is given to it, after the bank is organized, to
appoint the time and place of holding the future elections, for the stock-
holders to vote for the directors of the Principal Bank and Branches.
The unity of the corporafion is thus cleasly indicated, and kept up,
by the charter, in giving lo cach stockholder the right to vote for all
the directors of the corpon'aﬁon, one vote for each share, provided,
thc number does not cxceced one hundred.

& Ornres,
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T‘l{'(‘;'é’é‘z In regard to those duties enumerated in the charter; and which aié

Jan'y 1839 imposed-upon the central board »they are bound to perform them, and

Tas Srars CaDOOL confide their execition to other hands. 1t is a delegation of

ASHLEY. power, and of . course cannot be transferred to any other body without

# Oruzs. , violation of the charter. These duties concern the general interest
of the corporation; thetefore, the legislatare has thought proper to
confide them to the central board; and has made it- imperative upon
that boatd to exercise them.

The local boards are inferior, subordinate tnbunals, possessitig limit:
ed authority specially delegated to them by the charter; and if they
usurp powers confefred upon the central boatd, or if the central board
attempts to delegate to them powers entiusted to iteelf, such acteracty
are void, being repugnant to the charter.

‘The local boards cannot pass any by-law o ordinance affecting any
other part of ‘the cor poratwn ‘than that over which they respectively
preside, and even then, thejr authonty is sub_]ected to the control of
the central board. It is the central board that constitutes the revising
and governing power of the corporation, and fotms the bond of union
which binds its separate and ‘components parts. togetber, makmg itone
common whole, and one banking instituiion. ‘And if this. be the cases
then the legislature possessed the power tv ificorporate such a banks
and its charter is established agreeably to the constitution. In relation
to the policy or propriety of the powers and privileges conferred on
this corporatxon, it is neither the duty or intention of the court to exs
press or intimate any opinion. Time and- experience can alone solve
that problem, and to those unerring and serdtinizing tests, the  friends
and enemiés of the bank, arc both equally constrained 1mphc1tly to
submit their differcnce of opimion. It mast, however; be admitted that
the -constitutional question is one of difficulty and embarnssment,
about which enlightened jurists may differ, -and in regard to which
human reason may .be induced to- pause, and human Judgment to
stand in a state of suspense.” . And this being- the case, accordmg fo
the doctrine of the Supreme Court of -the United States, in the case
of McCulloch vs. The. State of Maryland, and of Osbourn vs. The
Bank of the Umted States, this court i is bound to respect the law, and
declare the act of the legislature in incorporating the Real Estate
Bank, to be constitutional.-

- The only remaining question to be determined, is, Whether the de-
fence sct up by the defendant, in his five several pleas, is a good
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answer to the writ, or shows a valid warrant for exercising the duties L1Fyif
of director of the Principal Bank of the Real Estate Bank of the State .Vu?'?ci%év
of Arkansas. . The State is bound to show nothing, for if the office m
was lawfully granted, the defendant can show his warrant for eXercis~ ,gnrEy"
ing its dutics. He must either disclaim or justify. If he disclaims, 4 Ormman:
then the State must have judgment. If he justifies, he is bound to
show his title specially, and all those particulars upon which it is
founded. See Willqock on Mun. Corporations, 486, 487, 488. In
this case the defendant has justified, and has pleaded five several
pleas, showing his warrant or title to the office. All of the pleas aver,
that he was elected director agreeably to the provisions of the char:
ter,and according to.the ordinances and regulations of the local and
central -boards, made in pursuance of its authority. They plead
substantially the same matler in different ways. The defendant relies
upon each plea, as showing a good and sufficient warrant. In order
to determine -this matter correctly, the codrt miust look to those provi:
sionsof the charter, and the ordinances and regulations of the central
and local boards relating to the subject. The inquiry, then; is, what
“constitates a good-ahd sufficient warrant for the election of *director- of
the Principal Bank of the Real Estate Bank of the State of Arkansas?

The law incorporating the bank, is a public act; and therefore the
court is bound judicially to take notice of it; consequently, it is not
necessary for the defendant, in his pleas, toset out the entire charter
of the bank. ‘

There arc certain precedent conditions required by the charter to
be performed by the subscribers to the capital stock, before they can
become s.to,ckholderS‘, and hence it is necessary to aver, that the char-

ter was accepted; for without such an allegation, the court cannot.be
informed of the legal existence of that fact. The defendant must
aver, that he is a stockholder; for the charter prohibits any other per-
son from being chosen a member of the board of directors, and, of
coursé, it is indispensably necessary to make ‘such an allegation. The
defendant must-allege, and set out the ordinance of the central board,
fixing the time and place of holding the ¢!§£§i93_,f@_§35?M¢,fﬂ?sé agreea-
bly to the twenty-fifth section of the charter, and he must ayer that

such election was held, at the time and place, appointed by the notice,
prescribed by the central board, and in pursuance of its authority, and
that he received a majority of the votes, of all the stockhelders, who

voted at sach election. .
wk
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The whole power in regard to fixing the time and place for holding

Jan'y 1839 the future election for dircctors of the Plln(‘]p'll Bank and Branches,

Tux Snn is conferred expressly by the charter on the central board; and itis

ASHLLY
& OTiEro.

their duty to exercise it: consequently they have no authority to dele-
gate that power to the local boards, or to any .part.or portion of the
corporation, and if they make any such delegation to the directors of
the Principal Bank or Branches,such act or acts are null and void; for
they are not- on]_y wholl_) unauthorlzed but positively prohlblted by the
charter.  And if the locul boards assume -or usurp any such power in
regard to the election of directors, such a - proceeding on their part is
equally null and void, being repugnant to_the charter, and also to the
aathority of the central board. This being the case, it necessarily re.

sults-that the election of directors for the Principal Bank and Branches,
which has been held under the act of the central board, purportmg to
authorize the reeppctlve boards to appoint commissioners to hold such
election, is nugatory and void; for the central board have no power
to make such an ordinance- upon the local boards,’ “ncither have those
boards any authority to act uader such an mdmance, or {o prescribe
any rule upon the subject. 1If the central board should fail to_act, or
to appoint commissioners to hold the election, or should act not in con-
formity to, but in disobedience. of the charter, then, as there can be
no wvalid ‘election for directars of the Principal Bank and Branches,
under such’ a proceeding, it -necessarily follows, that no new central
board ¢an be legally-appointed or chosen, by those claiming toderive
their authority -under; or by virtue of such illegal and invalid e]ectlon.
The corparation would not,on that-account, be necessarily dissolved;

provided, it is otherwxse properly organized, according to the provnsxons
of the charter. The former existing central board, iflegally consti-
tated, would continue in-office, with full power and authority to meef,

and to appoint the time and place of Lolding the future election for
directors for the Principal Bank and' Branches, and to prescribe the
mede and manner -of declarmg the dlrector, who should receive a ma-
jority of the votes of all the stockholders, duly elected. ~"The central
board possesses the sole and exclusive power of appointing the time and
place of holding the election. for directors of the Principal Bank and
Branches, and of prescribing the rule of cerhf}mg such election, for
the charter expressly confers it, by the twenty-fifth section. This
power does not belong to the local boards as an incidental power, for
‘hey possess no incidental powers, and it certainly is not conferred by
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the twenty-secend scction of the charter, giving authority to the local
boards, “to make by-laws and regulations for the administration of
the iastitation entrusted to them respectively.” What right or author-
ity have they, then, tomake any by-law or regulation, respecting the
general interest of the eorporation? Ts not that interest confided to
the central board by express grant, and is it not ehjoined upon it asan
absolute and. positive duty; which it can neither delegate nor fail to
execate? Then it is notonly the right, but the duty of the central
board to appoint the time and place fbt'holding the election for all of
the directory, and also to preScribé ihe mode and manner by which that
election shall be legally declared, and dulyfcertz"ﬁed. " Without some
sach rule or regulation, prescribed or ordained by the ceritral board,
the right of suffrage in. the stockholders, and the right of being chosen
a director, would be inchoate and incomplete; forthese important and
necessary“ franchises could not be exercised and carried into- practical
‘operation, unless there” was some mode or means devised by the cen-
tral board for that purpose. . In laying down the rule upon the subject,
the central board may adopt any régulation, that their discretion may
dictate, provided such ordinance or by-law does not impair the right
of the director, who receives a majority of the votes of “all the ~ stock-
holders- of the corporation: offered to be - given, to be declared duly
elected, or the right of each and.every. individual stockholder, to vote
for all the dir.e'ctory of the Principal Bank, as well as each of the
Brz‘m;ﬁ_hes. These rights they can. neither- touch or impair, in any
manner, for they are secured. and defined by the charter. 1t is as muchr
the rfgﬁt of the director, who receivesa majority of the votes of all the
stockholders, to be declared duly elected, as it is the right of each and
every stockholder to vote for all the directors of the Principal Bank
and Branches, Whatever rules or regulations the central board may
choose to adopt, in relation to this.matter, must be in aid apd confir-
‘mation of those rights,and fot in derogation of - their authority. The
moment its action interferes in such a manner with these rights; as
geriously to lessen and embarrass them, such ordinance or regulation
becomes null and void, and the courts of justice, upon a case properly
mude out, would bé bound to afford the injured party proper and :3.dT
equate '_re,medy and redress. The clection for. directors must then be
held at one and the same time, and at one and the same place, and the
time and place must be ordained and appointed by an order of the central
board, agreeably to the directions of the twenty-fifth section of the

355
LITTLR
ROCK, -
Jan'y 1839+
NV
Tae STATS

vs:
ASHLEY'
& OTEERS




856 CASES IN THE SUPREME COURT

lgg&%’m charter. The central board must ako prescribe the rule, by which the

Jar'y 1839 director who receives a majority of the votes of all thic stockholders,shall

mg be declared duly elected, and his election properly authenticated.

asarey  If these principles be correct, and-that they are,the court.have na

§ Omarne doubt, then it follows that each and all of the defendant’s five several
pleas, are fatally defective, in not ave}ing‘nnd showing such .a state
of facts, as constitutes g valid or. sufficient warrant, for exercising the -
duties of the office of director of the Principal ‘Bank of the Real
Estate Bank of the State of Arkansas. They fail .to show' that the
defendant is a stockholder, and that the election under which he
clajms to have been chosen-a director, was held under,‘, and in pursu-
ance of an ordin:_uice or directien of the éentral board  0£ directors,
Jixing the time when, and the. Place where, the same should be held,
'agreea'bl_v to the provisions and requisitions of ‘the charter. Nor do
they exhibit any notice of said election, given ‘by, and under the
authority of the central board, as prescribed by the charter. The
pleas, in not showing these important and indispensalile requisites of g
good and sufficient warrant, wholly fail to justify the defendant’s title
to the franchise. i '

This being the case, 1t follows as a necessary consequence, that the
defendant must. be regarded, as having unlawfully entered into, and»
-exercised the office of director in question.. He justifies his claim to
(hé.franchise, in each and all of his pleas, partly under an ordinance
‘of the. central board, purporting to authorize the Principal Bank and'
Branches to appoint commissioners to ‘hold said e]e‘ctiol:‘;v and partly
under a resolution adopted by the directory of the Principal Be'xpk,
acting under, and in conl'orrhity to, the authority attempted to be
given them by the central board; and as both the ardinance and res-
olution have already ‘been shown to be inconsistent with the charter,
they are therefore null and void; consequently, the election of directors
of the Principal Bank and Branches, held uader such authority and
direction; must be equally inoperative,: and of no effect,-and therefore
the demurxiér to eachof the pleas of the defendant must be sustaiied.

Note.—It is above decided, that it wasnecessary for the defendants to state

}il‘nﬁxeir pleas that the charter of 1ncorporation had been accepted by the stock-
olders. |

I would suggest with great deference, that the Supreme Court of New
York, in.the case of . The People vs, Saratoga and Rensselacr Rail Read
©o. 15 Wend. 125 have decided that such an averment is unnecessary ; "upon
the strength of People vs. Niagara Bank, 6 Cow. 196; Bank of Aubyrn
ve. Aikin; 18 J. R.137; Wood vs. Jefferson Co. Bank, 9 Cow. 194; Utica
Ins. Co. vs. Tilhnan, U Wend. 535~ Rep. '



