
OF THE STATE OF ARKANSAS. 

CYRUS T. SMITE against WILLIAM K. &maw.


ERROR to Pope Circuit Court. 

Under the Territorial law, the prayer and grant of an appeal from the decis-
ion of a justice to the Circuit Court, conferred jurisdiction on the Circuit 
Court; and the jurisdiction did not depend upon the giving of bail in appeal, 
or the sufficiency of the bail given. 

Where no special bail was given before the justice, or where such bail, being 
insufficient, is not perfected in the Circuit Court, the appeal will be disMis-
sed, but not on the ground of want of jurisdiction. 

This however is an objection which it rests" with the appellee to make, and .if 
he goei to trial in the Circuit Court. or takes judgment by default without 
making, he waives it, as expressly as if he had placed his waiver on the 
record. 

If he does so waive it,. the appellant cannot assign for error here that there 
was no special bail, and . that the Circuit Court had no jurisdiction. He 
cannot take advantage of his own wrong. 

Where a party appeals from a judgmennof a justice, and afterwards brings 
his writ of error, he cannot assign for error any defect in the justice's writ, 
-or the service . thereof; or his non-appearance before the justice. By • ap-
pealing, he makes himself a party to the proceedings, and must rest •on 
such defence as he may lawfully make upon the merits. 

And if the appellant fails to file in the Circuit Court a transcript of the justice's 
proceedings, or take steps to cause it to be filed, it is bis own fault. 

An order to set aside a final judgment by default, made at a term subsequent 
to the one at which such judgment is rendered, is wholly illegal ; and nO 

fact stated in such an order can be noticed in this court. 
If it is stated in such an order, that no transcript of the justices' proceSdings 

was filed in the Circuit Court ; and if a transcript comes up to this cosrt, 
though not certified by any authorized officer, but which is referred to in 
the assignment of errors, and not denied to be a correct transcript, this-court 
will presume that such transcript was on file in the court below.

- Where there were two defendants in the justice's court, and one only appealed, 
and judgment in the Circuit Court was rendered against " the said defend= 
ant,' it will be considered as rendered against ths appellant alone. 

Ctiatitturs & PIKE, for the plaintiff in error. 

TRArritALL tix Comm, contra. 

RINGO, Chief Justice, delivered the opinion of the court : 
This was an action originally commenced before a justice of the 

peace in the name of King Stinnett against Cyrus T. Smith and W. 

W. Rankin. The summons was dated on the third and returnable 

on the 10th day of March, 1836—the service on the defendant was 
clearly insufficient, but a judgment was given by a justice of the 

peace in favor of King Stinnett against the defendant on the gth day 

of March, 1836—without any appearance having been entered by 

them; from which the defendant Smith prayed an appeal, and an en-

try was thereupon made by the justice of the peace on his docket, as 

follows: "On this day came the defendant, and prays an appeal from 
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lacre the judgment of John M. Carley, justice of the peace, to the Circuit 
/"'Y 1839 Court of Pope county, Illinois township. It is therefore granted this 
SMITH 2nd day of April, 1838. 

vs. 
Evil/van	 CYRUS T. SMITH, 

JOHN B. S. EWING. 

"Joule M. CARLEY, 3. P." 

The court, at the September term, 18379 affirmed the justice's 
jodgment, and entered up final judgment by default, in favor of FF. 
it. Stinnett, against the defendant; and at the March term, 1838, on 
'the motion of Smith, the appellant ordered the clerk of said court, 
(into whose office the docket and papers of the said justice of the 
peace were then filed, he having resigned his office and removed out 
of the State,) to certify to the court at the next term, a transcript of 
the proceedings had in this case before the justice of the peace. At 
the September term, 1838, the record names the parties thus: " Wit 
liam K. Stinnett, appehee, vs. Cyrus T. Smith, appellant," and states 
that the parties appeared by their attoraies, and on the plaintiff's mo-
tion the order made at the last term was set aside, and a judgment 
entered, "that the judgment in this case, rendered at the September 
term of this court, A. D. 1837, be, and remain in full fence and virtue, 
and ,that the plaintiff have execution thereof, and have and recover 
of and from the defendant all costs in and about this motion and the 
order made at•the last term of this court, laid out and oxpended, and 
the defendant in mercy," .dec. 

To reverse the judgment against him, omun prosecutes this writ of 
error and assigns for error several matters, all of which will be noticed. 
The fifth error assigned questions and denies the jurisdiction of the 
Circuit Quirt, on the ground that no appeal was ever prayed for or 
taken by Smith, or allowed by the justice, according to law. That 
the whole of the proceedings in this case have been very irregular, is 
manifest. Thesummons is not in the form prescribed by the Statute; 
the service of it upon the defendants is invalid, and never imposed upon 
them any legal obligation to fippear to the action, or authorized the 
plaintiff to take or the justice to give judgment against them by de. 
fault. The summons was returnable on the tenth, and the judgment 
was given on the ninth day of March, 1836, without any appear-
ance by either of the defendants, and was therefore incapable of be-
ing legally enforced against them, mod must regularly have been 

" Withess,
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saperseded, or the execution thereof prohibited, upon a proper appli-Tole 
cation made for that purpose. Yet it was a decision of a jusiice of Jan's, Me, 

the peace made in a case within his jurisdictiOn, and by the provisions amen VH. 

of the act approved November 3, 1830, Ark. Dig: p. 374, sec. 57, 13,,av 

either party had a legal right to appeal therefrom, within thirty days 
after the rendition of the judgment, to the next Circuit Court of the 
county where the judgment was rendered, and Smith appears to have 

availed himself of this right; for the record shows that he prayed an ap-
peal, which was granted within thirty days next after the judgment was 
given; but that he wholly failed to give special bail for the faithful prose-
cution of his appeal, and the payment of the costs and condemnation of 
the Circuit Court, as is required by the Statute; and therefore his ap-
peal might have been dismissed on the motion - of Stinnett, but he 

appears to have adopted a different Course, and by appearing in the 
Circuit Court, anti there proceeding in the cause, to have waived ev-

iry objection which he was at liberty to have taken to the appeal, co 

far as it was in his power to waive them; and this presents the single 
question, whether the Circuit Court acquired jurisdiction of the case 
upon the appeal of Smith alone, without his giving any special bail, at 

‘is required by the Statute. For if the court could legally exercise 

jurisdiction over the case, Smith cannot be permitted to urge any ob-
jection to the irregularity of bis own appeal, or his own omission to 
give the security required by law, which is intended and required 
solely for the benefit and safety of the opposite party, and could not 
by possibility prejudice the right of the appellant. Consequently, to 
permit him to have any advantage therefrom, when the objection has 
been waived by his adversary, and he has recovered every benefit 
whiCh he could derive from an appeal regularly taken and perfected, 
would be to violate one of the most familiar and statutary principles of 

law—that no one shall take advantage of his own wrong. The case 

Must therefore be regarded now in the same light as it would be if this 
appellee had in the first instance expressly waived his right to the se-

curity of special bail, guaranteed to him by law, and entered his con. 

sent on the record, that the appeal should be prosecuted without it; in 

which case lee apprehend the CircuitCourt would, by the prayer fee 

sad grant of the appeal, obtain jurisdiction of the case, and the u.p. 

pellee would be estopped by his content appeariag of record., from 

objecting that special bail had not been given as required by low, 

and this Weald, in our opinion, be the rusalt, nothwithstanding the law
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trri'voce imperatively enjoins it upon the appellant to give special bail, and pre-

3410 '1839 scribes the manner of taking it; for the same Statute els.° contains the 
, provision, and should any exceptions be taken to the acknowledgment 

nnom of special bail for said appeal; said appellant may perfect the same in 
the Circuit Court, showing clearly that the jurisaiction of the Circuit 
Court does not depend upon the fact of special bail having been given; 
but upon the fact Of the appeal having been prayed for and granted, 
within the time prescribed by the Statute, which is believed to be all 
that is required by law to give the court jurisdiction of the case, although 
kis not enough to entitle the appellant to a trial on the merits of his 
case in the Circuit Court, when the appellee objects to it on that 
ground. And when the bail is insufficient the appellant may-perfect 
it in the Circuit Court, and thereby entitle himself to a trial on the 
merits, notwithstanding the objection; but when special bail is not 
.given at all beforo the justice, as in this case, or where' it is insufficient 
and is not perfected in the Circuit Court, the objection must prevail, 
and the appeal be dismissed, not on the ground that the court has not 
jurisdiction of the case, but because the appellant has failed to com-
ply with the terms imposed upon him by law, to the prejudice of kis 
Adversary, who insists upon his legal right to have the decision of tho 
jury, or the judgment of the justice, stand as final, and not to be vex-
ed and harrassed with another trial, when the party demaading it, is 
not legally entitled to have it: We are therefore.satisfied that the 
Circuit Court had jurisdiction of the case, and that the plaintiff im 
error, who was the appellant; cannot avail himself of any irregularity 
or omission of his own, in taking the appeal, and bringing the case 
before the Circuit Court. 

The first assignment of error assumes that the Circuit Court gave 
judgment by default against the defendant, when no transcript of the 
proceedings and judgment of the justice had been certified to or filed 
in court; and the second, third, and fourth assignments question the 
'indgment on, the ground of the insufficiency of the original summons, 
and the service thereof and the non-appearance of the defendants 
before the justice of the peace. Upon the principle settled, and uni-
formly. observedand acted upon by this court, the plaintiff in error, by 
taking the appeal from the justice's; judgment, voluntarily made him-
midi a party to the proceedings against him, and . thereby procluded 
himself from taking any objection to them, either:on the ground of any 
defect in the writ or the service thereof, or bis non-appearance before
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the justice of the peace, and rested his case, as he was then bound rocK.1•13 

to do, upon such defence as he might lawfully make, on the trial of the 
case on its merits before the Circuit Court; and if he afterwards failed SMITE( 

te obtain and file in the Circuit Court a transcript of the proceedings sruisssw 

before the justice, or to take such measures as the law prescribed to 
cause the same to be certified and filed, then it was his own fault. at 
there is nothing in the record, as certified here, showing the fact that no 

transcript of the justice's proceedings and judgment was certified and 
filed when the final judgment by default was given against the de-
fendant. This fact is stated in an order of the court, entered at a 
snbsequent term, when the case was not in court, and the parties had 
no day therein, and the court itself had no control over the record of 
the previous term,or of the judgment entered thereat; nor does it ap-

pear that Stinnett had any notice of the motion, or was in court when 

the entry, stating this fact, was made. And it appears that the court, 

at the next succeeding term, directed the order reciting that fact, to 

boset aside on the motion of Stinnett ; but upon what ground it was 

erdered to be set aside, the record is silent: nor is it deemed at all 
material to know, because all these proceedings had in the case after 
the term at which the final judgment was given, are clearly illegal, 

and cannot be regarded as having any influence upon the final judg-
ment, previously made, either to uphold, or to overthrow it. It must 
be considered as standing wholly independent of them. And the 
transcript certified upon the writ of error contains a copy of the pro-

ceedings and judgment of the justice, without any certificate of the 
justice, or any other officer, or any statement of the time when they 
were filed in the Circuit Court. No eiception has been taken to this 
transcript by either party—nb diminution has been suggested, and the 
plaintiff in error§ by assigning for error matters which only appear in 

the proceedings before the justice, as contained in the transcript of the 

record, expressly recognizes them as composing a part of the record 
in this case; and, therefore, as it does not affirmatively appear that 
they were not on file, when the judgment by default was entered 
against the defendant, we are, in support of. the judgment, bound to 
presume that they were on file in the Circuit Court when the judgment 

was given. Smith alone took the appeal, and brought the case before 

the Circuit Court, and as Rankin never was served with process to ap. 

pear, and never did in fact appear to the action, or in any manner 
make himself a party thereto, so that he is in law bound by the pro-
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111-11's ceedings. Smith must in law be alone regarded as the appellant and Roc., 
"WI 1839 defendant in the Circuit Court; and when the record says this day 
alma " came the plaintiffi by Martin his attorney, and the defendant, al-
etasrs though solemnly called, came not, but madedefault," it must be un-

derstood. as referring only to the parties legally before the court; and 
also when it states, " that the plaintiff have and recover of and from 
the said defendant, the sum of," &c. the operation thereof must upon 
the like reason be limited to the same parties: there being no other 
legally before the court, and the judgment be regarded as being in 
favor of Stinnett as the plaintiff, and against Smith only as the defend-
ant. The same rule has been established and acted on in Kentucky. 
and Virginia. See 2 Bibb, 388; Morgan's executors, 8,c. vs. Morgan, 
and 4 Hen. 81 Munf. 293. 

Wherefore, we are of opinion that there is no error in the judg-
talent of the Circuit Court, given in favor of Stinnett, against Smith, 
the plaintiff in error, at the September term, 1837, of which he has 
any legal right to complain; and that the said judgment ought to be 
and is hereby affirmed with costs;—but inasmuch as the Circuit Court 
had no jurisdiction of the case when the judgment entered at the 
September term, 1838, was given, the judgment then given must feu. 
that reason alone be and the same is bereby reversed.


