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CASES IN THE SUPREME COURT 

MARY BLACK against JOHN PERCH/ELIO. 

ERROR to Pulaski Circuit Court. 

Where a purchaser at auditor's sale of land stricken off to the Territory of Ati 
kansas for non-payment of taxes, filed his petition for confirmation of title 
to the land so purchased, under the 149th chapter of the Revised Code, a 
person will not be permitted to defend, who claims by answer to do so mere: 
ly as " tenant in possession :" and a demurrer to such answer is properly 
sustained. 

In such case the legal presumption is, that the person answering holds under 
the purchaser and is his tenant, or a mere tort feasor. 

Unless the possession of sirdi respondent is adverse to the purchaser, she hes 
no right to opposa the confirmation. 

In the court below, the defendant in error filed his petition, praying 
for a confirmation to him of the title to a certain tract of land purchas-
ed by him at a sale made by the Auditor of the Territory of Arkan-
sas, in pursuance of an Act of the General Assembly of said Territory, 
approved the 15th of November, A. D. 1833; which confirmation was 
asked under the provisions of chapter CXLIX of the Revised Stat-
utes. 

To this petition the phintiff in error filed her answer, setting up the 
facts that she was in possession of said land, and that the said Au-
ditor's sale was utterly void, and conveyed no title to the defendant in 
error for reasons therein stated. fro this answer the defendant in en, 
ror dernurred; and the demurrer being sustained, a decree was enter-, 
ed for a confirmation of the title to said land to the defendant in error. 

CUMMINS & • PIKE, for the plaintiff in error: 
The plaintiff in error conceives the court to have erred in sustain., 

ing said demurrer. The ground upon which it was sustained was, that 
the plaintiff in error, setting up no title to said land, and claiming only 
to be in possession thereof, she had no such interest in the land as en-
titled her to be heard in opposition to the motion of the defendant in 
error to confirm. 

Possession is in law considered as an interest in land, and the lowest 
grade of title: The possessor can hold his possession against all the 
world, except the rightful owner; and whoever would evict him must 
be prepared with proof that indisputable title is in himself. The high-
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:cOurt ia the country has declared that "any: person vihe has an Ifortiy 

Interest in land sold far taxes, is prOperly cOnsidered_ the oOmerthered lan !s' la* 

fOr the purposeS of redemption ;" that " atiy right which, in law or equi- at:AOK 
ty, aintaints to an Ownership in the land, any right of entry upon it, to Paicsar&O 

its . possession or enjoymentor any part of it, which Can be deemed an 
estate in it, mikes the possessor the owner so far as is necesSary to give 

hina the right to redeem." 1(1: Peters' R 7). Sap. Ct. 1. The Supreme 

Court of New York has declared that "possessiOn is an.interest 

thelands; ' within thd Statate of kauds." - 7 johns: Rep. 295. The 

laws of this State provide that any person who has resided on public 
land ter the term of one year, shall have such an interest therein az 
will enable him to maintain his_ action of forcible entry and detainer 

for its. possession. The courts of Kentucky have declared that posses-
sion is always evidence of title. It may be explained away by ell-
traneous evidence, but in the absence 'of all other evidence, the fact 
of a plaintiff in ejectment having been once in possession,. will be sufBi 

cient Prima facie, to authorize a recovery against an intruder. 3 Marsh. 

391, 623. By the . common law, possesion alone communicated a 

good title. 2 Tenn.. Rep. 185. 
If it is admitted that a person.in possession of land has such an inter. 

est and estate therein as gives him the right to redaem when it ha° 
been sold for taxes, it would seem to follow as of course that he has the 

right to oppose a confirmation of the title acquired by such sale for 
taxes, unless deprived Of that right by positive and express statutory 

enactMent. Is there. such an enactmant?. Up to the time of the paso 
sage of .the act of 1836; the plaintiff in error had the right to redeem 

the land in question. She had the undoubted right to defend an ac. 
tion of ejectinent brought for it by the defendant in error, or any 
other person, against all the world but the true owner. She had a 
vested estate and interest in the land,a vested right under the laws of 
the land. Could a law be Constitutionally enacted to wrest from her 
thatright? If so, could not a law be enacted, divesting the patentee 

of absolute title acquired by purchase from the government? Is one 
right, one interest 'more sacred and inviolable than the other? . If her 
possession had been advcrse to the right owner for seven years", it gave. 
her the absolitte title in fee simple. • A Statute may change a rule oi 
evidence, or Modify the remedy: can it divest a vested estate? An 
examinatien of the Statute will show that Such was not the intention 
of the Legislature. It provides that any person who Claitne title to 

.;a1
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land by purchase at sales made by Sheriffs, Auditors,&c. for taxes, may 
San'y 1839 obtain a confirmation of such title in the Circuit Court, by motion, hay-
BLACK ing first given notice, in the shape of a publication, a certain time be-es. 

rzaftruLL fore making such motion, calling upon all persons " who can set up 
any title to said lands, in consequence of any irregularity, informality, 
&c. in the sale, to come forward, and oppose the motion for confirma-
tion." What is the meaning of the expression, " who can set up any 
title to the land, in consequence of any irregularity or informality ?"— 
Title to land cannot be acquired by A, B, or C, merely in consequence 
of an irregularity in the sale of it for the taxes; and therefore the ex-
pression, 4.4 title in consequence of irregularity, &c." is somewhat in-
accurate. ; An irregularity or informality in the sale could not confer 
any title to the land upon an entire stranger. "What, then, is the 
meaning of the law ? Clearly, that any person who has a right to hold 
the possession of the land in case the purchaser has obtained no title, 
because of informality, &c. may come forward and defend his right of 
possession. Tbe possessor can set up title to the land against the purcha-
ser, as well as the actual owner could do; for, as against all the world 
beside, the possessor has as much right to keep possession as the actual 
owner has. The plaintiff in error, therefore, comes forward, and says, 
"I am in possession of the land in dispute. You claim to evict me, 
and the deed under which you claim is void." Can the court say that 
she shall not be permitted to show wherein the deed under which he 
claims is void? 

Undoubtedly the Statute has charmed the rule of evidence: until 
the passage of that Statute, the law of evidence as to tax titles was 
the same in this State as it still is in every other State in the Union.— 

The claimant under tax sales was bound to make out his claim of title, 
and to show that all the requisites of the law had been complied with, 
The mere deed of the Auditor or Sheriff was not evenprima facie ev-
idence of his title. By that Statute it is made so. It is thereby 
devolved upon the person holding in opposition to the tax title to show 
the irregularity or informality, if any there be, in the tax sale. This is 
somewhat hard. It is difficult to prove a negation thatthe requisites of 
the law have not been complied with. 

tut the Statute meant to go no farther. It only intended to throw 
the burden of the proof upon the defendant in ejectment for, or mo-
tion to confirm title to, lands sold for taxes. It did not take away from 
thoee defendants the right of defen(Log. If it did so intend, inPnifest.
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injustice would result. A person in possession of one tract of land L:orreas 
will be entitled to have possession until some person shows a good and Jan'y 1899 

valid ,title thereto. Of the possession of another tract, he may be 73-d\d9sLACIE 

ousted without any such showing of title; for, as in the present case, 0 ..ERMora. 

the title to the land may first be confirmed to the adverse claimant, 
after the person in possession has been denied the right of showing 
that the claimant has no title whatever, and then the claimant may 
bring his ejectment for the land. 'True, the possessor may then de-
fend, but his deTence would be but a mockery. The decree of the 
court,which had already confirmed the land absolutely to the claimant, 
would be conclusive upon him, and could not be contravened; for the 
court would at once say, " it has been made by a competent court un-
der sanction of law. The title is by that court decreed to be in yourr 
opponent, and this court cannot look back into that adjudication.— 

Then was your time to have defended." 
It would therefore result in this: The plaintiff in error is in the 

peaceable possession of a tract of land. A motion is made by a claim-
ant under a tax sale for an absolute confirmation of the title to the 
land to himself. All persons who can set up any title to the land, are 

called on to come forward and oppose the confirmation. The plaintiff 
in error comes forward, shows that she is in possession, and avers that the 
claimant has no title to the land, because the sale was void. The 
court refuses to permit her to be heard. The title is confirmed. The 
defendant in error brings his action of ejectment, and upon this decree 
of confirmation, she is turned out of possession. Yet the defendant 
in error by his demurrer had allowed all the facts stated in the answer 

to be true, and if so he has no title. 

If the Statute has declared that the person in the possession of land 
shall not be allowed to defend, could it not as well have declared that 
the actual owner, or original patentee, should not be allowed? One 

right is as sacred as another. Can any one in this country be divest-
ed of his rights, and his property taken from him by a procedure to 
which he is not permitted to be a party ? Such is not the spirit of our 

fabric of laws. The terre tenant must as necessarily be made a party 
as the owner, for, as against every person but the owner, he had the 
right to maintain his possession, and the law infers him to be the owner 

till the contrary is shown. 
If the plaintiff in ercor should have been made a party before her 

rights were jeop ardized, the demurrer was wrongfully sustained. The
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Lii 07 re defendant in error had made all persons who could set up any title, 
5810 1829 parties to his procedare by publication. Can he now be allowed to 
Bum say that no person shall defend hut the patentee, his heirs, or assigns. 

?manta. It may be that they are barred by the Statute of limitations. At all 
events, their rights are more peculiarly the care of the law, than the 
rights of the plaintiff in error—which is respectfully submitted. 

TRAPNALL & COME, contra: 
The demurrer was properlisustained, and judgment of con fimation 

properly given; because the plaintiff in error did not show that she 
was the original patentee, or in anywise owner of the said tract of 
lancl; nor did she bring herself within the' meaning of the act as a 
person whe could appear, and contest the confirmation. 

lit large proportion-of the land north-west of the Arkansas is owned 
by sOldiers of the late War, the great majority of whom are non-res-. 

didents. These lands had been sold for taxes, and inthe absence of 
all other purchasers conveyed to the State. By the decisions. of the 

Stipreme Court Of the United States, as well as many of the States, 
the 'tax title.had become a precarious, if not untenable tenure; and 
therefore individuals would not purchase, and of course a considerable 
part of the revenge of the State became wholly unavailable: and 
from this fact some fifteen or twenty thousand dollars were annually 
lest to the governMent. Sound policy imperiously required that the 
Legislature should adopt soMe effective means to obviate this public 
difficulty, and therefore the act of 1836 was passed. This act supplies 
tie presumption in favor of the acts of public officers, the want of 
which'had previously overset the tax titles. The Supreme .;ourt had 
decided that the Auditor's deed affords no presumption that the sale 
haa been made according to law. This act says that the Auditor's 
deed hereafter shall be evidence prima facie that the publi6 officers in 
making the sale, &c. had complied with the provisions of the law.-7- 
There can, be no doubt of the constitutional right of the Legislature 
to pkss thislaw; :and having passed it, it is now the law of the' land, 
and to be enforced accordingly. The owners of the !anti are called 
on to object to the confirmation of the tax title for any illegalitY or'ir-
regillarity in the previons proceedings. It will be necessary to de-
termine who is anthorized by this act to 'make Objectionito the con-
firmation. Before the purchase by Percefull fram tbe *ate; there 
cOuld be but two elairnants to the land, to Wit: the oriiinal bounti
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holder and his heirs or assigns, claiming under the patent of the Unit- Ircyg, 

ed States, oh, the one hand, and , the ,Ter ritorY, now the State of br-, hn'y 1839 

kansas, On the other. •At.the time of the sale and conveyance , hy:Ibe 'BLACK 
v.. 

Sheriff to the State, no other person -could have title. After the sake PISILCZIAME, 

nomther person- could have acquired title adverse to the State. A per-
son, therefore, to be owner of this land must have acquired their ri-ght 
either through the original patentee, or fraud the State. From which 

of these sources Mary Black acquired her claim, she has not thought 

proper to state. What right has she? It does not appear: There 
can .be no presurnption she has a claim or right to the land, and there= 
fore she mast show she has a legal interest in it. The mere fact,that 
she is a squatter can give her none. Because she cannot hold adverse 
to the State, and the court ought not and will not entertain her ohjec=, 
tions until she shows a legal right to make them, she says she is tenant 

in possession. Whose tenant is she? If she is tenant under the State, 

she cannot object to the title of the State, or to that of Percefull, who 

has purchased from the State. 

DICKINSON, Judge, delivered the opinion of the Court: 
The defendant in error filed his petition, praying for the confirm• 

tion of, a certain tract of land, purchased by him at a sale Made kr 
the Auditor of the Territory of Arkansas, in pursuance of an act (61 
the General Assembly, approved the 15th of November, A. D. 183:3; 

which confirmation was prayed for under the provisions of an,act of 
the Legislature of the State, passed November the 3rd, 1836. ' 
to this p'aition the plaintiff in error filed her answer, stating that s he 
was tenant in possession of the land sought to be confirmed by the de-
fendant in error, and that the Auditor's sale was utterly void, and con-
veyed no title for the land for the reason therein stated. From thiris an-
swer the defendant in error demurred. And the demur rer being suffstain-
ed, adecree was entered up for a confimation of the land to the defe ndant 

in error. The only question presented for our consideration is —has 
the plaintiff in error showed such right or title as would authoriae her 
to come in and be made party to the record, and defend agaii,nst the 
confirmation of the petitioner. This question can alone be decided 
by reference to the act prescribing the mode of confirming th la title to 

land sold under the laws of this State, and by the general ruleis of con. 
struction and interpretation, which are applicable to the Statu ft:e. Does 

her answer show such right and title as would authorize her 1.7,3 become 

a party to this suit, or as wijI enable her to come in and wpose the
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117.11•1g purchaser's confirmation? The petitioner or purchaser has set forth his ROCK, 
Jan'y 1839 title according to the requisitions of the Statute, and followed the 
SLACK rules and regulations, with precision and certainty. vs. 

riaom. t, 	 The defendant in the court below simply avows in her plea that she 
is tenant in possession. Is this such an allegation as shows that she 
has such aninterest in the matter as is contemplated by the act under 
which the confirmation is made? It is true, as contended by the plain-
tiff in error, that any person who has a legal or equitable interest in 
lands sold for taxes, is properly considered the owner . thereof for purpo-
sesof redemption, and that any right which in law or equity amounts to 
an ownership in the land, orany rightof entry upon it, to its possession or 
enjoyment, or any part of it, Which can be deemed an estate, makes 
the possessor owner of it, so far as is necessary to give him a right to 
redeem. 10 Peters's R. p. 1. And that possession will constitute a 
a certain interest in land for particular purposes and objects, cannot be 
denied. For instance, he who holds the posseision either active or 
constructive, may maintain trespass, ejectment, and forcible entryand 
detainer. But how do these principles , affect the question now to be 
decided? What kind of possession does the plaintiff in error set up 
in her answer. Has she a freehold a term of years, is she tenant by will 
t)rby sufferance, or what kind of interest or right has she in the prem-
ittes? It is presumed that every possession is lawful, and that it cannot 
b e disturbed or interrupted without authority of law. A party has 
no right to be made a defendant upon the record, unless they have a 
legal or equitable interest in the matter in controversy, and that inte-
res t or right they are bound to show; for the facts being within their 
own knowledge they should state them fully, that the court may see 
what judgment to give. In the present case the plaintiff in error 
has wholly failed to show any right to the land in controversy, and un-
less she does show some right, she is not authorized to come in and 
defend against the confirmation; for the Words of the act are, "That 
the purchaser or heirs and legal representatives of purchasers at all 
such sales, which have been, or may hereafter be made when such lands 
are notmade redeemable by the laws of the State; or if redeemable, 
may at any titiie after the expiration of the term allowed for such re-
demption, publish six weeks in succession in some newspaper printed 
at the City of Little Rock, a notice calling upon persons who can set 
up any right to the land so purchased, in consequence of any infor-
mality or any irregularity comnected with such sale, to show cause at
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the first Circuit Court which may be held for the county in which such Iiiircj 

lands are situated, six months afier the publication of such notice, why 
the sale so made should not be confirmed." See Ads of 1836, p..200. BLACK 

OD. 

In her plea, by way of answer, she. does not aver how, or in what Paacnouan 

manner she carne by the possession, or under whom she holds, or 
whether her possession is adverse to the petitioner's or not. The duty 
devolves upon her to show the kind and character of the possession, 
and if she has failed to do so, the legal presumption is, that she either 
holds tinder the petitioner, and is his tenant by lease and entry, or 
that she is a mere tort feasor, without any shadow or preteit of right; 
and in either event, she surely is not entitled to the privilege of 
opposing the confirmation. The defendant shows by his petition that 
be is the purchaser of the land, and of course its legal proprietor until 
his right is disputed and overthrown by a paramount title. How has 
the plaintiff in error contested her right? Has she shown or alleged any 
adverse possession? Or has she averred a peaceable or an uninterrupt-
ed possession of the premises for such a !ength of time as will raise the, 
presumption of right? Neither of these facts are stated or averred:. 
what then is the legal presumption? It is not pretended that sh 
claims under a deed from the original patentee,or from any persom. 
having any previous claim or title to the land. And if her possession 
is not adverse to the petitioners, has she any right or authority to op7- 
pose the con'firmation ? Certainly, not. It has been Often ruled in 
this court, that the decision of the court must - be presumed to be cor-
rect until the contrary is proved. That presumption must skand 
until it is overthrown affirmatively by some allegation in the recor, 
made up by the pleadings, or by some other fact which tire court is 
bound judicially to take notice of. This being the case,it necesSarily 
follows that the plaintiff' in error has wholly failed to show any 'such 

• title in the land purchased by the petitioner, as could authorize h er 

to be made a party to the. suit; and consequently the demurrer wail 
rightfully sustained, and the decree of the Circuit COOrt confirsaing 
the land to the petitioner must, therefore, be affirmed with cosif.- '


