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CASES IN THE SUPREME COURT

Mary Brack against Jonn Prrerrrens.
Error to Pulaski Circuit Court.

Where a purchaser at auditor’s sale of lard stricken off to tlie Territory of A3
kansas for non-payment of taxes, filed his petition for confirmation of title
to the land so purchased, under the 149th chapter of the Revised Code, a
person will not be permitted to defend, who claims by answer todo so meres
ly as ““tenant in possession:”” and a demurrer to such answer is properly
sustained. :

In such case the legal presumption is, that the person answering holds under
the purchaser and is his tenant, or a mere tort feasor.

Unless the possession of such respondent is adverse o the purchaser, she has
no right to oppose the confirmation.

In the court below, the defendant in error filed his petition, praying
for a confirmation to him of the title to a certain tract of land purchas-
ed by him at a sale made by the Aaditor of the Territory of Arkans
sas, in pursuance of an Act of the General Assembly of said Territory,
approved the 15th of November, A. D. 1833; which confirmation was
asked ander the provisions of chapter CXLIX of the Revised Stat-
utes.

To this petition the plaintiff in error filed her answer, setting up the
facts that she was in possession of said land, and that the said Au-
ditor’s sale was utterly void, and conveyed uo title to the defendant in
error for reasons therein stated. To this answer the defendant in ers
ror demurred; and the demurrer being sustained, a decree was enter-
ed for a confirmation of the title to said land to the defendant in error.

Cummins & Pk, for the plaintiff in error:

- 'The plaintiff in error conceives the court to have erred in sustains
ing said demurrer. The ground upon which it was sustained was, that
the plaintiff in error, setting up no title to said land, and claiming only
to be in possession thereof, she had no such interest in the land as en-
titled her to be heard in opposition to the motion of the defendant in
errorto confirm.

Possession is in law considered as an interest in land, and the lowest
grade of litle: The possessor can hold his possession against all the
world, except the rightful owner; and whoever would evict him must
be prepared with proof that indisputable title isin himself. The high-
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est court in“the country has declared that “any, person who hag an - “g'gg
lnl:el'est in land sold for taxes, is properly con51dercd the owner thereof Jan'y 1839
for the purposes of redemptlon ;" that « any right wh:ch in law orequi” BLAI:K
tys ambunts toan ownershlp in the land, any right of entry upon ity to Praceron
its possesswn or en]oyment,'or any part of it, which can be deemed an
estate in it, makes the po:sessor the owner 30 far as s |1ec¢=ssary to gnve
him the right to redeem.” 10 Peters’ Rop. Sup. Ct. 1. The Supreme
Court of New York has declared that *possession is an interest in
the lands; within the Statate of frauds.” "7 Johns. Rep 205. ‘The
laws of this State provide. that any person who has resided on public
land for the term of one year, shall have sach an interest therein ag
will enable him to maintain his action of forcible entry and detainer
for its posseasmn. “The courts of Ke ntuck) have declared that posses-
sion is always evidence of title. It may’ be explained away by exe
traneous ewdence, but in the absence ‘of all other evidence, the fact:
of a plamtlﬁ' in ejectment, having, been once in possession, will be suffi
cient przma facze, to authorize a recovery against anintrader. 3 Marsh.

391, 623.. By the common law, possession alone communicated &
‘good title. . 2 Tenn. Rep. 185.

Ifit is admitted that a person.in possession of land has such an infers
est and estate therein as gives him the right to redeem when it has
been 'sold for taxes, it would seem to fo]low as oi‘ course that he has the
fight to oppose a confirmation of the title acquired by such sale for
taxes, unless deprived of that right by positive and express statutory
enactment, Is there such an enactment?, . Up to the time of the pase
sage of the act of 1836; the plaintiff in error had the right to redeem
the land in question. She had the undoubted right “to. defend an ace
tion of e_]ectmént brought for it by the. defendant in" error, or any
other pcrson, against all the world but the true owner. She had a
vested estate and interest in the land, a vested right under the laws of
the land, Could d law be COﬂatltllth']«l“y enacted to wrest from her
that nght‘l If so, could not a law be cnacted, divesting the patentee
of -absolute title acquxred by purchase frbm the government? - Is one
right, one interest more sacred and inviolable than the other? . 1f her
possession had been adverse to'the right owner for seven years, it gave:
herthe absolate title in. fee simple. - A Statate may change. a rule of
evidence, or modify the remedy: can it divest a vested ‘estate? An
examination of the Statute will show that such was. not the intention
of the Legislatare. It provides that any person who claims title to

L8
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LaCtE land by purchase at salesmade by Sherifs, Auditors,&c. for taxes, may
Jan'y 1839 obtain a confirmation of such title in the Circuit Court, by motion, hav-
BLACK ing firct given notice, in the shape of a publication, a certain time be-
Pracaruus fore making such motion, calling upon all pefsons “who can set up
any title to said lands, in consequence of any irregularity, informality,
&c. in the sale, to come forward, and oppose the motion for confirma-
tion.” ‘What is the meaning of the expression, *who can set up any
titleto the land, in consequence of any irregularity or informality 1"—
Title toland cannot be acquired by A,B,or C, merely in consequence
of anirregularity in the sale of it for the taxes; and therefore the ex-
- pression, “titlein consequence of irregularity, &c.” is somewhat in-
accurate.  An irregularity or informality in the sale could not confer
any title to the land upon an entire stranger. What, then, is the
meaning of thelaw? Clearly, that any person who has a right to held
the possession of the land in case the purchaser has obtained no title,
because of informality, &c. may come forward and defend his right of
possession. 'The possessor can set up title to the land against the purcha-
sery as well as the actual owner could do; for, as against all the world
Béside, the possessor has as much right to keep possession as the actual
owner has. The plaintiff in error, therefore, comes forward, and says,
1 am in possession of the land in dispute. You claim to evict me,
and the deed under which you claim is void.” Can the court say that
she shall not be permitted to show wherein the deed under which he
claims is void ?

Undoubtedly the Statute has changed the rule of evidence: until
the passage of that Statu‘e, the law of cvidence as to tax titles wap
thesame in this State as it still is in every other Stale in the Union.<~
The claimant under tax sales was bound to make out his claim of title,
and toshow that allthe requisites of the law had been complied with,
The mere deed of the Auditor or Sheriff was not even primafacie ey-
idence of histitle. By that Statate it is made so. It is thereby
devolved upon the person holding in opposition (o the fax title to show
the irregularity or informality, if any there be, in the tax sale. This is
somewhat hard. Itis difficult to prove a negation that the requisites of
the law have not been complicd with. A

But the Statute meant to go no farther. It only intended to throw
the burden of the proof upon the defendant in ejectment for, or mo-
tion to confirm title to, Jands sold for taxes. It did not take away from
those defondants the right of defending. If it did s0 intend, manifet
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injustice would result. A person in possession of one tract of land m
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will be entitled to have possession until some person shows a good and Jan'y 1839
valid fitle thereto. Of the pussession of another tract, he may be m
ousted without any such showing of title; for, as in the present case, PERosIULE

the title to the land may first be confirmed to the adverse claimant,
after the person in possession has been denied the right of showing
that the claimant has no title whatever, and then the claimant may
bring his ejectment for the land. “True, the possessor may then de-
fend, but his defence would be but a mockery. The decree of the
court,which had alread y confirmed the Jand absolutely to thie claimant,
would be conclusive upon him, and could not be contravened; for the
court would at once say, ‘it has been made by a competent court un-
der sanction of law. The title is by that court decreed to be in your
opponent, and this court cannot look back into that.adju_dication.—-
Then was your time to have defended.”

It would therefore result in this: The plaintiff in erroris in the
peaceable possession of a tract of land. A motion is made by a claim-
ant under a tax sale for an absolute confirmation of the title to the
land to himself. All persons who can set up any title to the land, are
called on to come forward and oppose the confirmation. The plaintiﬁ'
in error comes forward, shows that she is in possession, and aversthat the
claimant has no title to the land, because the sale was void. The

court refuses to permit her to be heard. The title is conﬁrmed The -

defendant in error brings his action of ejectment,and upon this decree
of confirmation, she is turned oat of possession. Yet the defendant
in error by his demurrer had allowed all the facts stated in the answer
to be true, and if so he has no title. '

If the Statute has declared that the person in the possession of land
shall not be allowed to defend, could it not as well have declared that
the actual owner, or original patentee, snould rot be allowed? One
right is as sacred as another. Can any one in this country be divest-
ed of his rights, and his property taken from him by a procedure to
which he is not permitted to be a party? Such is not the. spirit of our
fabric of laws, The terre tenant must as necessarily be made a party
as the owner, for, as against every person but the owner, he had the
right to maintain his possession, and the law infers him to be the owner
till the contrary is shown.

If the plaintiff in erfor should have been made a paxtv before her
rights were jeop ardized, the demurrer was wrongfully sustained.- The
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Noor. defendant in error had made all persons: who could set up any title;
Jan'y 1839 partles to his procedure by publication. Can he now be allowed to
BLACK say that no person shall defend but the. patentee, his heirs, or assigns.
l’nmm It may be that they are barred by the St atute of limitations. At all

events, their rights are more peculiarly the care of the law, than the

rights of the plaintiff in error—-whlch is respectfully submitted.

TrarNaLL & Cocke, contra:

The demurrer was propei:l“y'sustained and judgment of confimation
properly given; ‘because the plamtlﬁ' in error did not show that she
was the original patentee, or in anywise owner of the said tract of
lahd; nor did she bring herself within the’ meaning of the act as a
person who could 2 appear, and contest the confirmation.

Alarge proportion.of the land north-west of the Arkansas is owned
by soldiers of the late War, the great majority of whom are non-res-
:Lxdents. _ These lands had been old for taxes, and in the absence of
all other purchasers conve)ed to the State. By the decisions of the
SUpreme Court of the United States, as well as many of the States,
‘the tax title-had become a precarious, if not untenable tenure; and’
theréfore individuals would not purchase, and of course a conelderable
~part of the revenwe of the State became wholly: unava:lab]e and
from this fact ‘some fifteen or twenty thousand dollars were annually
Jost to the government. Sound policy 1mpenoucly required that the
Legls]ature should adopt some effective means to obviate this public
dlﬁicult), and therefore the act of 1836 was passed. This act supplies
the presumptxon in favor of the acts of public’ oﬂicers, the want of
which had previously overset the tax titles. The Supreme ourt had
dééjfded that the Auditor’s deed affords no presumiption that the sale
had been made according to law. - This act says that'the Auditor’s
deed hereafter shall be evidence prima facie that the pabli¢ oﬂicem in
making the sale, &c. had complied with'the provisions of the law.—
There can, be no doubt of the constitutional right of the Leglelature

_to pass thislar; :and havmg passed it, it is now the law of the land,
and to be enforced '1ccord1ngl) The owners of the ]and are calléd
ontfo object to the confirmation of the tax title for any 1Ilogaht_) or'ir-
regdl'mty in the prevmus proceedmga. I will ‘be necessary to de-
termine who is authorxzed by this act to make objections.to the con-
firmation. Before" the. purchase’ by Percefull from the State, there
could be buttwo claimants to the land, to wit: the orlgmal bounty
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holder and his heirs or assigns, claiming under the patent of the Wnit- *TTLE

ed States, on, the one hand, and .the Ter rltor\ now the State of Ay- f20'y. 1839
kansas, on the other. At.the timeof the sale and conveyance by the | ‘BLACK
Sheriff to the St.l'ce, no other person -could hrwe “title. Aften tbe sale- pmnm,
no:other persorcould have acquired title adverse to the State. ‘A per-
gon, therefore, to be.owner of thisland must have acqulred their right
either through the original patentee, or fraud the State. From which
of these sources Mary Black acquired her claim, she has not thought
proper to state. What right has she? It does not appear. There
can be no presumption she hasa claim or right to the land, and there-
fore she must show she. has a legal interest in it. . The mere factthat
she is a squatter can give her nene. Because she cannot hold adverse.
to the State, and the court ought not and will not entertain her objec=
tions until she shows a legal right to make them, she saysshe is tenant
in possession. Whose tenantisshe? If she is tenant under the State,
she canniot object to the title of the Stateyor to that of Percefull, who
has purchased from the State.

Dicgnson, Judge, delivered the opinion of the Court:

The defendaut in error filed his petition, praying for the conﬁrma
tion of. a certain tract of land, purchased by him at a-sale made by
the Auditor of the Territory of Arkansas, in pursuance of an_act of
the General &esefnbly. approved the 15th of November, A. 1. 1833;
which confirmation was prayed for under the provisions ‘of an,act of .
the Legislature of the State, passed November the 3rd, 1836. 'To
to this petition the plaintiff in error filed her answery statmwthat she
was tenant in possession of the land sought to be confirmed by the de-
fendant in error, and that the Auditor’s sale was utterly void, and con-
veyed no title for the land for the reason therein stated. From thiss an-
swer the defendant in error demurred. And the demurrer being swistain-
ed, adecree was entered up for aconﬁm'mon of theland tothe defe ndant
in error. The only question presented for our consideration is —has
the plaintiff in error showed such rightor title as would authori.ze her
to come in and be made party to the record, and defend agai.nst the
confirmation of the petitioner. This question can alone be decided
by reference to the act prescribing the mode of confirming th.z2 title to
jand sold under the laws of this State, and by the general ruless of con-
struction and interprethtion, which are applicéble 1o the Statufie. TJoes
her answershowsuch right and title as would authorize her tjo become
a party to this suit, or as wil enable her to comein and (ppose the
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Ifggé‘.a purchaser’s confirmation? The petitioner or purchaser has set forth his

Jav'y 1839 title according to the requisitions of the Statute, and followed the
BLACK rules and regulations, with precision and certainty.

Fssosrons  The defendant in the court below simply avows in her plea that she

; is tenant in poesession. s this such an allegation as shows that she

has such an'interest in the matter as is contemplated by the act under

which the confirmation is made? Itis truc, as contended by the plain-

tiff in €rror, that any person who has a legal or equitable interest in

landssold for taxes, is properly considered the owner thereof for purpo-

sesof redemption, and that any right whichin law or équity amounts to

an ownershipin the land, orany rightof entry upon it, to its possessionor

enjoyment, or any part of it, which can be deemed an estate, makes

the possessor owner of it,so far asis necessary to give him a right to

redeem. 10 Peters’s R. p- L. And that possession will constitute a

a cerlain interest in land for particular purposes and objects, cannot be

denied. Forinstance, he who holds the possession either active or

constructive, may maintain trespass, ejectment, and forcible entry'and

detainer. But how do these principles affect the question now to be

decided? What kind of possession does the plaintiff in error set up

in her answer. Hasshe afreehold a term of years, is she tenant by will

or by sufferance, or what kind of interest or right hasshe in the prem-

ives? It is presumed that every possession is lawful, and that it cannot

be disturbed or interrupted without authority of law, A party has

N0 right to be made a defendant apon the record, unless they have a

legzal or equitable interest in the matter in controversy, and that inte-

restor right they are bound to show; for the facts being within their

own knowledge they should state them fully, that the court may see

what judgment to give. In the present case the plaintiff in error

has wholly failed {o show any right to the land in controversy, and un-

less she does show some right, she is not authorized to come in and

defend against the confirmation; for the words of the act are, ¢ That

the purchaser or heirsand legal representatives of purchasers at all

such sales, which have been, or may hereafter be made when such lands

are notmade redcemable by the laws of the State; or if redcemable,

may at any time after the expiration of the term allowed for such re-

demption, publish six wecksin succession in some newspaper printed

at the City of’ Little Rock, a notice calling upon persons who can set

up any right to the land so purchased, in consequence of any infor-

mality or any irregularity cosnected with such sale, to show cause ai
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the first Circuit Court which may be held for the county in which such 7S
lands are situated, six months after the publication of such notice, why Jan'y 1859
the salc so made should not be conﬁrmed ” Sec ./icts of 1836, p. 200. BLAOK
In her plea, by way of answer, she does not aver how, or in what Pancasnen
manner she came by the posscssion, or under whom she holds, or
whether her possession is adverse (o the petitioner’s ornot. The duty
devolves upon her to show the kind and character of the possession,

and if she has failed to do so, the legal presumption is, that she either

holds  under the petitioner, and is his tenant by lease and entry, or

that she is a mere tort feasor, without any shadow or pretext of right;

and in either event, she sarcly is not entitled to the privilege of
opposing the confirmation. The defendant shows by his petilion that

be is the purchaser of the land, and of course its legal proprietor until

his right is disputed and overthrown by a paramount title. How has

the plaintiff in error contestcd her right? Hasshe shown or alleged any

adverse possession? Or hasshe averred a peaceable or an uninterrupt- -

ed possession of the premises forsuch a length of time as will raise the
presﬁmption of right? Neither of these facts are-stated or averred=

what then is the legal presumption? It is not pretended that she
claims under a deed from the original patentee,.or from any person. i
having any previous claimor title {o the land.  And if her possessiom: '
isnot adverse to the petitioners, has she any right or authority to op-~

pose the confirmation? Certainly not. It has been often ruled in

this court, that the decision of the court must'be presumed to be cos-

rect until the contrary is proved. That presumptibn must stand.

until it is overthrown affirmatively by some allegation in the recor ) ag

made up by the pleadings, or by some other fact which the coyrt is

bound judicially to take notice of. This being the case,it necesianly

follows that the plaintiff in error has wholly failed to show any : 'such

title in the land purchased by the petitioner, as could authonze‘ her

to be made a party to the suit; and consequently the demurrer was
rightfully sustained, and the decree of the Circuit Com‘t conﬁnmng

the land to the petitioner must, therefore, be affirmed with costs-




