OF THE STATE OF ARKANSAS.

Isaac Hucnes against BENNETT H. MARTIN AND OTHERS.
ExrRror to Joknson Circuit Court.

Where the affidavit to hold to bail, in an action of debt on writing obligatory,
states that the action ¢ is founded on a real subsisting debt, and this affiant
verily believes that the sum of six thousand dollars as bail, will not be more
than satisfy the debt and costs,” it is sufficient, under the Territorial
statute.

Where a writ is directed to the sheriff and served by the coroner, it is not &
legal ground to dismiss the suit on motion. '

Where a suit is brought against persons residing in different counties, if one
of the-defendants resides in the county where the suit is brought, it is suffi-
cient ; and if not, it must be taken advantage of by plea to the jurisdiction,
and not by motion to dismiss.

This was an action of debt, upon a writing obligatory, I}rought by
the plaintiff in error against the defendants in error; and a capias ad
respondendum issued on the following affidavit, made the plaintiff, to
wit: « That the action of debt that he is now about to institute, against
the defendants, is founded on a real subsisting debt, and this affiant
verily believes that the sum of six thousand dollars as bail, will not be
more than will satisfy debt and costs.” .

A capias thereupon issued to the sheriff of Johnson county, which
was served on Wooster, one of the defendants, by the coroner of said
county ; and a counterpart issued to Pope county, which was served on
the other defendants. :

At the return term, Wooster separately, and the other defendants
jointly, moved to dismiss the suit, for reasonsfiled in writing, which
motions were sustained, the suit dismissed, and judgment for costs

given against the plaintiff, from which he appealed.

Linron, for the appellant:

No cause alleged in either of the writien motions can be sustained.
1t is believed from the declaration and writing obligatory there set out,
no affidavit was necessary to hold to bail, and the filing an affidavit
was ex abundante cautela and therefore could not vitiate, but if the affi-
davit was necessary it was both good in form and dubstance. Digest
page 317,sec. 11 and 12.  As to the writ issuing contrary to law, itis
only necessary in addition to sections last referred, to refer to sec. 18;
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also page 312, of the same book. Be that as it may it is contended

Jen'y 1839 that if the court below had jurisdiction of the subject matter, but no

HUGHES

Jurisdiction of the persons of the defendants, the defendants could only

MaRTIN have availed themselves of their privilege by a plea in abaterent and

& Druges.

thatswornto. See McKee vs. Murphy and the authorities there cited,
ante page 56. It is further contended that if the court dismissed said
suit for want of jurisdiction, the court below erred in giving judgment
for cost—szee case last referred to.

It is contended that if a writ should irregularly issue, or the sheriff
should make a defective return on a good writ, it would be error or de-
fective writ.  The court could only quash the return or award an
alias writ: the court will always go back to the first error, but if any
thing remains that is good, the party will not be driven out of court,
but will be left to mature his case from that which is good: in Eng-
land the original writ was the inception of the action; in Arkansas the
declaration: See digest, page 319, sec 18.

Cummins & PIkE, contra.
The defendants in error contend that the decision of the court below

was correct. ‘The plaintiff in error admits that perhaps the affidavit
ig defeclive, but contends that an affidavit was altogether unnecessary,
and therefore the writ properly issued.

The first question therefore presented to the court is, isit necessary,
in an action of debt upon a bond, that an affidavit should be filed, to
au thorize the issuance of a capias adrespondendum

The statute upon which the practice in this respect must be founded,
isin the following words: ¢ In all actions of debt founded on any judg-
ment, writing obligatory, bill, or note in writing, for the payment of
money or other property, in actions of covenant, and in actions on the
case where the plaintiff makes affidavit or affirmation of a real subsist-
ing debt, and of the sum in which he verily believes the defendant
ought to give bail to secure such debt and cosis,” he may sn~ out a
capias ad respondendum. Dig., page 317.

It is admitted that according to the common practice of the country,
a capias has constantly issued in actions of debt upon notes or bonds,
without affidavit, and the true construction of the law has been consid-
ed to be that an affidavit is only required in actionson the case. Com-
mon error, however, does not create law, and the defendants contend
that by the true and natural constraction of the whole sentence an af-
fidavit is required in every action mentioned in it.
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Wherever the statute law of any of these free states or territories Ll“'g'gk“

had innovated upon the English law, it is proper to construe the stat- Jan'y 189
ute by which the change is made, with reference to its bearing upon the HUGHES
rights of the citizen. It is not to be imagined that the common law MARTIN
or statutes of England, were more tender and careful of the rights of § ommme
the subject, than those of our free government are of the rights of the
citizen. 'The spirit of our laws is to liberalize—to guarantee the
freedom of all, and to put no man without good reason, in the power -
of another. :

In England no arrest was allowed except for crimes and in actions
of trespass, until the statute of Marlbridge, 52 Henry ItI, c. 23, which
allowed the writ of capias in actions of account; 25 Edw. 1II, sec. 3,
c. 17, first gave it in debt and detinue: 19 Henry VII, ch. 9, in case and
assumpsit: 12 Geo. I, c. 29, required an affidavit of a cause of-action
of £10 or upwards ; increased by 7th and 8th Geo. IV, ¢. 71, to £20.
See 1 Tidd. 145; 3 Ch. Prac. 323, 4, 5.

In England an arrest without an affidavit is utterly void, and no sup-
plementary affidavit is allowed: 3 Ch. Prac. 332. The affidavit must
be certain to every inieni—of a subsisting debt—of the equitable and
not the legal debt—and so worded that it would support an indictment
for perjury: Ch. Prac. 334; 1 Tidd. 194, 195. "

There must be an affidavit where the suit is on a note or bond, and
it must state the sumactually due thereon: Ch. Prac. 334;1 Tidd. 195.

It certainly was not intended by the legislature that our statute
ghould be less regardful of the right of personal freedom, than the sta-
tutes of England—and if the statute under consideration will bear two
constructions, the court will incline to interpretitin such a way as shall
be most consistent with the general spirit of our laws and institutions.
The different clauses of the sentence are ouly separated by commas,
and manifestly there is no impropriety in construing the last clause as ‘
applying equally to each of the three preceding. There are obvious
reasons why it should be so constraed. The mere fact of a party
being indebted, cannot subject him to imprisonment before judgment.
Two things are required by the affidavit—first, a showing of indebted-
ness—second, of the sum in which the plainti{ verily believes he should
be held to bail, in order to secure the debt. It must appear from the
affidavit, that there is reason to fear that without the capias the debt
will be lost. Itis this showing, not the allegation of indebtedness,
which warrants the arrest. Is there any reason why this showing

Y
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L{gc"i‘z should notbe madeas well in actions-on bonds as on simple contracts ?

o'y 189'Did the legislature intend to declare thatso soon as the creditor should

HUGHES obtain from his debtor a written acknowledgment of his debt, he should

eug:;iN have the power to imprison him, or did they not rather intend that the
debtor should be incarcerated only when the creditor has good ground
to apprehend fraud or evasion? Clearly the latter. And by the con-
stitution even a judgment gives no right to i imprison.

Grant that a capias may issue without affidavit, and what conse-
quences result? The note by our law isnot required to be filed, and
the only evidence submitted to the clerk is the declaration. It is
urged that the note or bond is evidence .of the debt or duty, not to be
controverted or denied except on oath. But we have already shown
that indebtedness is ot sufficient—and the note or bend is not evi-
dence that the -plaintiff isin danger of losing his debt. Admit that
the note or bond is evidence of the debt, which it is not except in cer-
tain cases—yet the note or bond not being ﬁled he declaration, on
which-alone the capias issues, is not evidence of the debt.

Admit this construction, and a declaration 'f'nay be filed with ten
counts, all fictitious but one, and if each count is.on a note for a thou-
sand dollars, the defendant may be held to bail in the sum of ten thou-
sand dollars.  The plaintiff may declare on a penal bond, for the pe-
nalty of a hundred thousand dollars, and demand bail in that sum,
whild the damages he has sustained, the equitable debt due him, may
not be a hundred. ,

The law might always be evaded—for I might join with a count on
a real subsisting sir_nple. contract debt, a count on a fictitious note, and
so hold to bail on my simple contract debt.

I would have in my power the liberty of every man—for it would
be only necessary to file a declaration on a fictitious note, for a million
of dollars, or as much more as I pleased, and demand bail on that
amount. What remedy would there be ? None. I am not required
to file the note until court—and the bail is not exorbitant, from the
face of the declaration.

That the note is evidence of the debt is no reason why a capias
should issue, because it is as much evidence in assumpsit as in debt—
and a bond is as much evidence in covepant as in debt. - Assumpsit
and -debt, and covenant and'debt, are concurrent remedies on many
writings. Did the law intend that the plaintiff should have the right
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to imprison in one form of action, when in another form of action en lggg;"ﬂ
the same instrument he has it not ? Jan'y 1839
: N s
No reason can be urged why if an affidavit is required in case, it BUGHES
ghould not also be in covenant. They both sound in damages—and MARTIY
it is not possible to decide from the face of the instrument, what is § Onemie
& the real subsisting debt.” Connect the clause requiring an affidavit
with the clause mentioning actions of covenaat and by all the rules of
construction you must also connect it with the first clause. Nor inan
action on a penal bond does the ¢¢real subsisting debt” appear on the
face of the bond, for it is in reality an action for damages, bearing gen-
erally a very small proportion to the penalty. Nor does the face of
any bond or note show ¢the real subsisting debt,” because it may
be wholly or in greater part paid.
The defendants therefore conceive that in the suit below, it was
necessary for the plaintiff to file an affidavit, in order to warrant the
jssuing of a capias.
Does the affidavit filed comply with the requisitions of the law ? In
it one upon which a capias could issue?
The substance of the affidavit filed is as follows; “That the action of
debt that he is now about to institute is founded on a real subsisting
debt, and this defendant verily believes that the sum of six thousand
dollars as bail, will not be rore than will satisfy debt and costs.” The
affidavit required by the statute is, of «a real subsisting debt, and of
the sum in which he verily believes the defendant ought to give bail
to secure such debt and costs.” The affidavit filed does not follow the
statute, nor does it show, even by implication or reference, that bail
was necessary, © in order fo secure the debt and costs.” Itis a mere
affidavit of indebtedness, and wants the very requisite which alone
gives the right to abridge the personal liberty of the debtor.
That the objection was properly made by motion, see 1 Tidd. 181;
34 Ch. Pr. 368. It is not matter in abatement, but shows the writ to
be unauthorized and wholly void. The motion to dismiss was. there-
fore properly sustained.
Upon Wooster, even if the issuing of the writ had been authorized by
law, there was no legal service. The writ against him was directed
to the sheriff; and served by the coroner. By the general provisions of
our law, all processis to be directed to the sheriff.  Dig. p. 316,317.
The coroner is authorized to serve writs and process, when the office
of sheriff is vacant, or when the sheriff is a party to the suit, interested
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in the guit, related to either party, or prejudiced against either party.
Dig.p:136. And when both sheriff and coroner are disqualified, the
court is to direct the process to elisors.

Process can only be served by thé officer to whom it is directed, or
his deputy. Howe’s Pr, 93, 94; and authorities referred to below.

Ir the sheriff'is disqualified, the process must be directed to the coro-
ner. Howe's Pr. 94; Colty vs. Dillingham et al. 7 Mass. 475; West-
on vs. Coulson, 1 Black. Rep. 5065 Wood vs. Ross, 11 Mass. 271;
Brice vs. Woodbury et al., 1 Pick. 362. |

There being in this case no showing of any kind, which under the
law would authorize the issuing of the writ to the coroner, this court is
now bound to presume that the sheriff was neither dead, out of office,
or disqualified. A service by the coroner in such case is no more than
a service by any private person, and such mistake is fatal—for a coro-
ner.cannot serve a writ, if the sheriff or his depuly may. Gage vs.
Graffam, 11 Mass. 181; Merchants’ Bank 'vs. Cook,4 Pick. 405.

This fault may be taken advantage of, either by plea in abatement,
or motion to dismiss the action, if nfade before appearance entered.—
Campbell vs. Stiles, 9 Mass. 217, Gage vs. Graffam, 11 Mass. 181;
Pollard et al. vs. Dwight et al. 4 Cranch421.

The motion to dismiss therefore, as to Wooster, on this ground also,
was properly sustained: And the suit being pending in Johnson county,
and dismissed, as to the defendant residing in that county, the court
bad no jurisdiction of the defendants residing in Pope.® The case
steod, after the dismsssal asto Wooster, precisel y on the same footing as
though it had been originally commenced in Johnson county, against
defehdants’residing in Pope, and by processonly directed to the sheriff
of Pope, in which case the Circuit Court of Johnson county would clearly
have had no jurisdiction. But the case being dismissed properly on
other grounds than want of jurisdiction, costs were properly adjudged.

Rinco, Chief Justice, delivered the opinion of the court:

This is an action of debt founded upon a writing obligatory, institut-
ed by the plaintiff in error against the defendants, in the Circuit
Court of Johnson county. The plaintiff filed in the clerk’s office his
affidavit, which is subscribed and sworn to before the clerk, stating
“that the actionof debt that he is now about to institate against Ben-
neit H. Martin, Andrew Scott, John Macbeth, Thomas Strickland, and
Sheldon, Wooster, is founded on a real subsisting debt; and this affiant
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verily believes that the sum of six hundred dollars as bail will not be %7TLE
more than will satisfy the debtand costs.” Whereupon a writ of Jan'y 1839
capias ad respondendum was issued, directed to the Sheriff of John- nucHEs
son county; endorsed for bail in said sum, and a counterpart thereof MARTIN
was regularly issued, directed to the Sheriff of Pope county, which § Ursmea
appears to have bzen regularly executed on all of the defendants ex-
cept Wooster, upon whom the former writ appears to have been exe-
cuted by the Coroner, instead of the Sheriff’ of Johnson county, to
whom it was directed.

At the return term of said writs, the defendant Wooster without
appearing to the action, filed a separate motion to dismiss the suit on
the following grounds:

Ist, That there is no such affidavit filed as is required by law, to au-
thorize the issuing of a capias in thissuit.

9nd, That said writ hath rot issued by authority of law, but con-
trary {o, and in violation thereof.

3rd, That the writ of capias issued against this defendant is issued
by the Sheriff of Johnson county, and served by the Coroner of said
county without warrant of law.

4th, That there is no legal and valid service of said writ on de-
fendant.

5th, The court has no jurisdiction of the case.

The other defendants also filed their motion jointly to dismiss the
suit on the following grounds: '

1st, That there is no such affidavit filed as is required by law to au-
thorize the the issuing of the writ of capias in this suit.

90d, That said writ hath not issued by authority of law, but con-’
trary to, and in violation thereof.

3rd, That the court has obtained no jurisdiction of the case.

Upon the hearing of said motions, the court dismissed the suit, and
gave final judgment for the defendants, that they go bence thereof
without day, and recover of the plaintiff their costs of suit: The
plaiutiff excepted to the opinion of the court sustaining said motions,
and filed his bill of exccptions, which- composes a part of the record,
and prosecutes this writof error'to reverse said judgment,

There is an assignment of errors by the plaintiff, which is joined by
the defendants.

The first question presented by the record and assignment of emm;,




462 CASES IN THE SUPREME COURT

Yock. isthis: Isthe affidavit of the plaintiff sufficient to authorize the jssu-

Jany 1839 ing of the capias ad respondendum against the defendants?

BUGHES  The act of 1807, Ark. Dig. 317, S. 12, containsthis provision—

marTIN «In all actions of debt founded on any judgment, writing obligatory,

‘- OTRERS,
bill or note in writing, for the payment of money or other property, in
actions of covenant,and in actions on the case, where the plaintiff
makes affidavit or affirmation of a real subsisting debt, and of the sum
in which he verily believes the defendant ought to give bail tosecure
such d&bt and cost, (which affidavit may be taken before any Justice
of the peace in this Territory, and before the clerk of the court from
which the writ is to issue, and filed in his office,) it shall, and may be
lawful for the plaintiff tosue out of the clerk’s office of the proper
court, a writ of summons, as is prescribed in the preceding section, or
a writ of capias ad respondendum; on which capias the true species
of action, and the sum for which bail is demanded, shall be endorsed
on said writ.”

The plaintiff in his affidavit filed in this case states that this action
is founded upon a real subsisting. debt, and he verily believes that the
sum of six thousand dollars as bail, will not be more than will satisfy
the debt and costs; and although it is not in the very phrascology of
the Statute, in our opinion it comprehends every thing required to be
statedx foras no person can hear it read without understanding from
it that the plaintiff has sworn that he believes the defendants ought to
be held to bail, in the sum of $6,000, to secure his debt mentioned in
the declaration and costs of suit, and this is all that is required by the
Statute; and it has been held by this court that the affidavit for a
writ of attachment, which is a stronger case than the present,need
not be in the very words of the Statute, and if it contains a statement
of every essential fact required by the Statute to be sworn to, it is
sfficient. We are therefore of the opinion that the affidavit in this
case is suflicient in law to authorize the issuing of the capias ad res-
pondendum, and consequently that the same did not issue contrary to,
but in accordance with law. This question being thus determined
dispenses with the necessity of our deciding the question principally
argued in the defendant’s brief, whether a capias ad respondenduns
can lawfully issue in any action founded on a writing obligatory without
such affidavit or affirmation being made and filed by the plaintiff.—
‘Therefore upon that question we give no opinion.

The next and only remaining question relates to the service of the
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arril on Wooster, who appears to have been the only defendant served
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the Sheriff and served by the Coroner, and therefore the execution is
said to be illegal and not valid; but according to the principle acted
upon by this court at the present term in the case of Hughes vs. Mar-
tin, where the reason thereof is stated, it is not considered a legal
ground upon which the suit could be rightfully dismissed, on the motion
of the defendants; although it should be conceded that the service is
illegal and wholly insafficient, and imposed no legal obligation on the
defendant to appear and answer the plaintiff’s action: and no valid
judgment founded thereupon could be given against him, if he had
failed to appear; and therefore it is not necessary lo decide any thing
in relation to the service of the writ on Wooster, as it could have no
. effect upon the present decision, whatever way it might be determined,
and consequently we express no opinion upon it.

From any thing appearing in the record, we do not perceive any
ground for the objection that the court had no jurisdiction of the case;
for if oneof the defendants resided in the county where the suit was
institituted when it was commenced, that was sufficient to confer on
the court jurisdiction of the case; and it is not usual in practice,
where the suit is prosecuted against defendants residing in different
counties, to allege the factin the declaration, or to state in what county
each defendant resides.  Although this would, in our opinion, be the
correcl practice, yet it is not deemed material to the question before us,
because it is a matter in pais, which the court cannot judicially know;
anid therefore the party objecting to the jurisdiction were, if they re-
lied upon the fact, bound to shew that none of the defendants were
resident in the county where the venue is laid, when the suit was insti-
tated: an@they, having wholly failed to shew that fact on the record,
cannot avail themseleves of it. And it appears by the record that the
court had jurisdiction of the matter in controversy in the suit. The
right of being sued in the. county where some one of the defendants
reside, when they reside in different counties, is a personal privilege of
which the defendants may avail themselves by a proper plea to the
jurisdiction of the court; but we are not aware of any law,.or settled
rule of practice, which permits them to have the same advantage
thereof on mere motion, and more espegial]y where the motion is gen-
eral, as in this case,and does not even pretend tostate any facts which

HUGHES
vs.
MARTIN
& OTmERE-

if true would deprive the court of "its apparently rightful, legal juris-”

djction of the causc.
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“oce.. Weare;therefore, of the opinion that the Cirenit Court did err in
fany 1659 dismissing. this suit ori the.said motions of the defendants; ‘and for thig
o error-the: judginent ou ght to be, and-the'same i¥’hereby reversed, an-
gARTIN Dulled, a:[)'c’]."-_s‘et‘"'a:gide"vyith: costs, éha'.tﬁé g:ei’uég rer'riém‘.dgﬂ;tg; Sdld 'Ci'rg_uit
Court of J ohnson " cousity ; "atid iaccordin g:to the éé\ttl;é'(fi_.':"[';paél_i_cé,i the
cadc mast, apon the returiy term thereof to ‘the said court, be procecded
in as though fh‘e‘@‘ijig‘inhl p,roééés_ﬁqg r‘et‘hfhéib.lé;_there,tb; and all of the
defendants :i‘éngl'egri y and. legilly served thé_u‘év’viih} they having made
themselves parties to.the 'préc»eediq‘gls,'ﬂb ¥ joining to the assignment of
errors filed in this {"cbur:t'.- . “The motions of the defendants to dismiss the
sg’i‘t:-',mu_s'tf be overruled, ‘and leave be granted to the partiés- to plead
-ovér,'lor'amend"'.their' pl'éading's,viri-'t‘he"sﬂam‘e manner as they would be
authorized by law and thé rules of. practice to do, at the return term of
the process, and such further proceedings be had in-the:case, as are
authorized by law, and are not inconsistent with, this opinion.




