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CASES IN THE SUPREME COURT 

THE STATE against JOHN E. GRAHAM. 

ERROR to Pulaski Circuit Court. 

Prior to the adoption of the constitution of this state, the jurisdiction of the 
Circuit Courts, in all criminal cases of which they had cognizance was ex-
clusive. 

The constitution confirms in the Circuit Court a part of the powers with which 
- they were then invested by the statute, without divesting them of any other 

power conferred Upon them by law. 
‘ •	 There is no conflict between the provisions of the statute conferring on the 

5. 5	
Circuit Courts exclusive jurisdiction in criminal cases, and the appellate 
jurisdiction conferred by the Constitution on the Supreme Court. g

-5° The appellate jurisdiction of the Supreme Court, though co-extensive with the 
state, is no where defined in the constitution. It depends upfm the law as 

am	 it stood when the constitution was adopted, subject to such alterations as 
5-c-'	 the legislature prescribe by law. 
tt pa 4	The legislature may therefore, by law, at any time change or modify the 
m co -

	

	 different subject matters to which the appellate power of the Supreme Court
'shall extend, making it cover more or less space, as they shall think proper. 

The provisions in the schedule of the constitution, and the -act of 1836, leave 
the jurisdiction and powers of the Circuit Court over criminal cases, precisely 
as they stood when the constitution was adopted. 

RINGO, Chief Justice, delivered the following opinion in two cases, 

the two being precisely alike in every respect: 
This is an indictment originally prosecuted in the City Court of Lit-

de Rock, against the defendant, for betting at a prohibited game com-
monly called faro; upon which the defendant was convicted on his 
own confession of guik, and a fine imposed upon him, and judgment 
therefor given in the City Court. To reverse which the defendant 
prosecuted a writ of error out of this court, whereby.a transcript of the 
record, proceedings and judgment against him in the City Court, was 
brought before this court, and the judgment reversed, and the case re-
manded to the Circuit Court of Palaski county, to be there proceeded 
in according to law, and the opinion of this court delivered therein.. 
The Circuit Court on the appearance of the case therein, ordered 
and permitted the mandate of this court to be filed and entered on the 
record; and afterwards per-Matted the defendant to plead to the juris-
diction of the court, and upon the issue formed thereupon, decided 
that the Circuit Court had no jurisdiction of the case, and gave a final 

judgmerit, "that the defendant be discharged, and go hence without 

day."
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To this opinion and judgment the attorney prosecuting for the State 

excepted and filed his bill of exceptions, which was made a part of ian'Y Ian 

the record; and thereupon prosecutes this writ of error, in the name T _ as STAT3 

1711. 

of the State, to reverse said judgment. 	
GRAHAM. 

The first question presented is this: Is the State entitled by law to the 
writ of error. This right is denied by the defendant, and will be examin-
ed by the court. The case originated in the city court, but as to the 

present question, it must be governed by the same principles and laws 
as if it had been originally prosecuted in the Circuit Court; the ques-
tion therefore, from the extent of its appreciation, is one of interest 

and importance, and is not free from difficulty. 
Prior to the adoption of the constitution, the jurisdiction of the Cir.. 

cuit Court in all criminal cases of which they had cognizance, was 

" exclusive." 
The 5th section of the act of Congress approved April 17, 1828, 

Ark. Dig. p. 42, expressly prohibited the right of appeal in criminal 

cases, from the Circuit Court to the Superior Court; and the Legisla-

ture by an act approved October 22, 1828, Ark. Dig. p. 122, S. 2, 

provided that the Circuit Courts should have "the exclusive cognizance 

of all criminal cases within their respective circuits," whereby the 
whole jurisdiction of criminal cases became vested in the Circuit 

Court. 
These Statutory provisions were in force when the constitution was 

adopted, and the change from a Territorial to a State form of Govern-
ment, took place, except so far as the latter act, was modified by the 
act of 1835, in conferring upon the City Court of Little Rock, the ex-
clusive original of all criminal cases, less than felony at common law, 
arising within the incorporated limits of said city; a modification 
which has no influence on the question now under consideration. 

The constitution in section 3rd of artitle VI, provides that " the 
Circuit Court shall have original jurisdiction over all criminal cases 
which shall not be otherwise provided for by law ; and exclusive ori-

ginal jurisdiction of all crimes amounting to felony at the Common 

law." 
And in section 2. of the same article, it is provided that “the Su-

preme Court, except in cases otherwise directed by this constitution, 
shall have appellate jurisdiction only, which shall be co-extensive with 
the State, under such restrictions and regulations as may from time to 

time be presented by law."
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LEITZE	 These are believed to be the only provisions in the constitution which 

Jan'y 1839
have any relation to the subject; and they do not direct the Circuit 

V8.  
TliE ST	Courts of their " exclusive" jurisdiction in criminal matters; for be- ATE 

onAnAsf. tween the grant of original jurisdiction conferred by the constitution, 
and the grant of " exclusive " jurisdiction given by the Statute, there is 
no conflict: because it is obviously true, that the same tribunal may 
have the original, sole, and final adjudication of any given case or 
class of cases, and whenever this is the case, the jurisdiction of such 
tribunal over such case or class of cases, is exclusive; hut whenever 
the jurisdiction of any case or class of cases, is distributed between 
different tribunals, as where one has original, and another appellate 
jurisdiction over the same case, neither tribunal has the exclusive ju-
risdiction thereof. The grant in the constitution confirms in the Cir-
cuit Courts, a part of the powers with which they were then invested by 
the Statute, without divesting them of any other power, conferred up-
on them by law. 

Nor is there any conflict between the provisions of the Statute confer-
ring on the Circuit Courts exclusive jurisdiction in criminal cases, and the 
appellate jurisdiction conferred by the constitution on the Supreme 
Court. The latter, although it is declared to be co-extensive with the 
State, is no where defined in the constitution, that is, the constitution 
wholly omits to point out the subjects to which the appellate jurisdic-
tion of the Supreme Court shall extend, or to indicate in any manner 
whether it shall be exercised over the decisions of the Circuit Courts, 
the county courts, the probate courts, co poration courts, or justices of 
the peace, or-all, any or either of them: therefore the whole appellate 
power and jurisdiction of the Supreme Court is made by the constitu-
tion itself to depend upon the law as it stood when the constitution was 
adopted; subject, however, to such alterations as the legislature should 
from time to time prescribe by law—thereby confiding to the law and 
the legislature without any restraint whatever, the whole right and the 
exclusive privilege of specifying the particular subject to which the ap-
pellate power of the Supreme Court shall extend, and regulating and 
prescribing the manner in which they shall be brought before the 
court, whether by appeal, writ of error, or otherwise; also at what 
time, by whom, and from the decision of what court they shall or may 
be so brought up; consequently the legislature may bylaw at any time 
change or modify the different subject matters to which the appellate 
power of this courtshall extend, making it cover more or less space, as they
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shall think proper. If this view of the appellate jurisdiction of the 
LitiToTcyt...E 

Supreme Court be correct, as from a careful examination of the whole jan'y 1839 

judiciary system and every branch thereof, and of the powers of each, THE STATM 
vs. 

as conferred or limited by the Constitution, we are induced to be- GRAHAM. 

lieve it is, it follows as a necessary consequence, that the exclusive ju-
risdiction of the Circuit Courts over criminal matters is not affected or 

impaired by an-Y thing contained in the constitution. The schedule 
in the constitution, section 2, declares, " that all laws now in force in 

the Territory, of Arkansas, which are not repugnant to the constitu-

tion, shall remain in full force until they expire by their own limitations, 
or be altered or repealed by the General Assembly." 

And the act approved 7th November, 1336, section 3, provides 
that the Circuit Courts " shall have cognizance and legal jurisdic-
tion " " of all pleas in the State, and criminal matters of what na-
ture or denomination soever," and declares that said courts shall ". have 
full powers and authority to give judgment and award execution and 
other process necessary to the action of said Courts thereupon, as 
heretofore belonged to the Circuit Courts in the late Territory of Ar-
kansas, and have use exclusive and enjoy the same powers, authori-
ties, rights, and privileges, as were, had, used, and enjoyed, by the 
said Circuit Courts heretofore existing, except where it is otherwise di-
rected by this or some other act; or sthere such powers, authorities, 
rights, or privileges, or any of them, may be inconsistent or repugnant 

to the present form of government. 
These provisions in the schedule contained in the constitution, and 

the act of 1836, were evidently intended to leave the jurisdiction and 
powers of the Circbit Courts, over criminal cases, precisely as they 
stood when the constitution was adopted ; and we think it is shown sat-
isfactorily, from the concise view of the subject already presented, that 
they are not in conflict with the constitution, or "inconsistent or 
repugnant to the present form of government,"—and of course the 
jurisdiction of criminal matters, in tile Circuit Courts, remained "ex-
clusive" after the change of government, precisely as it stood beforethe 
change: and the powers vested in the Supreme Court, and the judges 
thereof in vacation, to issue writs of error and supersedeas, does not, 
in our opinion, have the least influence upon the present question ; be-
cause if we are right in the conclusion, that the appellate jurisdiction 
of the Supreme Court is made by the constitution to depend upon the 
law for its application to, and exercise over, any specified subject, it
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LITTLE nedessarily results that it can never be. ,LerCiged in any. case, Without 
Jan'y 1839 the aid of,the :law, in ascertaining and defining the particular case, 
no{ siwrz Class of cases, or subject matter, to whiCh it shall extend, which being 

-riaAnAm. thus ascertained, but na provision wade by law, whereby the suhject 

may be brought before the Supreme Court, the cpurt under the au-. - 
thority expressly given to it, to issue writs of error, supersedeas, &e., 

can, by means of some of the writs which it is authorized to issue, 
cause the case to be brought before it, to enable it to exercise appellate 
jurisdiction over the subject; . and the court is therefore, notwithstand-
ing the omission , in the laW, authorized to hear and , determine the 

,cause; 'and thii we understand to be'the extent of the power conferred 
by the conStitution, in the clauie WhicheMpowers the Supreme.Court, 
or the judges thereof in vacation, to issue the writs therein enumera-
ted, or thereby, authorized, so far as they relate to, or can be applied 
in, the exercise of the appellate power by this court; unless they may 
be also used to bring before . the court caies which are directed by 
law, to be brought up in some different manner, prescribed by law; -- 
a proposition, the truth of which we doubt, and do not decide, as it 
can have have no influence on the question before us. And-therefore 
we say, a fortiori, the Supreme Court cannot exercise appellate juris-
diction id any case, over which it is provided by laW, that andher 
tribunal shall have " the exclusive jurisdiction ;" and upon this ground 
the judges of this court have uniformly refused to take jurisdiction of, 
or exercise any appellate power iii regard to criminal ' matters prose-, 
cuted in the Circuit Courts, prior to the taking effect Of the act to reg-
ulate criminal proceedings, approved February 13, 1838, by refusing 
to issue writs of error or supersecleas upon application therefor made, 
without looking into the case further than to see that the Circuit Court 
had jurisdiction thereof. 

The act of 1838, above mentioned, contains the following provisions: 
"Sec. 213. In all cases of final judgment, rendered upon any indict= 
ment, an appeal to the Supreme Court Shall be allowed, if applied 
for at the term at which such judgment may be rendered. Sec. 214. 
Writs of error on application therefor shall issue, of course, in vaca-
tion, as well as in term time, out of the Supreme Court, on final judg-. 
ment in criminal matters. 

These provisions are broad and comprehensive as language can 
make them. They refer as appropriately to one party as to the other, 
and embrace every criminal matter upon which a final judgment is
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'rendered; and authorize an appeal to the Supreme Court if applied ToTc1.3 

for at the term at which the judgment is given, or a writ of error out j'an'Y 1839 

1:51. the Supreme Court, which shall issue of course, on application, in TEE STaTE 

vacation, as well as in term time.	
GRAHAM. 

These provisions confer valuable legal rights; but upon whom are 
they conferred ? The language of the grant is general, and may apply, 
as well to the State as to the defendant, unless they are restrained by 
the context, or some other part of the law, or prohibited by the con-
sfitution. We have looked attentively into the whole law upon this 
subject, as well as the constitution, without being able to discover any 
thing by which the right is, or was designed to be, restricted to either 
party, in exclusion of the other, or prohibited to either. And there 
appears to us to be as much propriety in extending it to the one as to 
the other. It certainly was not designed to impair the existing rights 
of either, or to place them on unequal ground, by a discrimination 
between them, the policy and justice of which would be at least ques-
tionable; for it must be conceded that the claims of public justice oc-
cupy in morals and in political economy, as elevated a position as any 

considerations of mere private right, and demand of the constituted 
authorities of the country, equal favor and protection; and the law as 
stood when the enactments under consideration were made, so regard-
ed them, and denied both parties the right of appeal. What, then, 
was the object of the legislature in enacting the provisions before us? 
The evil thought to exist, and which it was the principal design to 
remedy, by these provisions, it is confidently believed, consisted in 
the great uncertainty and contrarity of decision, in the different courts 

in criminal matters, arising thin the fact of their being no superior 
tribunal authorized by law to reverse their adjudications, and thereby 
establish a uniform rule of decision in that class of cases throughout 
the State; and therefore with a view to the accomplishment of this 
most desirable object, the appellate power of the Supreme Court was 
extended by the act under consideration, to this class of cases. If 
this was not the great object and design of these provisions, we are 
wholly at a loss to discover what they could have been: for no one 

who is familiar with the various provisions of our criminal laws, and 

acquainted with the history of the country at the period of its pas-

sage, can entertain the opinion that there existed in the mind of any 
rational person, the least apprehension of any exercise cif any undue 
rigor or opprtssion towards the accused, either on the part of the
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LITTLE courts or juries, to which their trial was then , exclusively confided; but ROCK,	-	 .7	. 

1839 on the contrary, it is a notrious fact, amounting alMost, if not altogether, 
Tait STATB to a reproach upon the authorities entrusted with the administration 
GIADAM• Of criminal justice, that from their great lenity and indulgence to the 

accused, and the too easy ear given to‘ slight. excuses, and frivolous 
exceptions, net extending to, or affectink the merits of the accusation, 
or tending to establish the guilt or confirm the innocence of the accus-
ed, many wicked and notorious offenders against the criminal laws 
but toO often escaped the richly merited punishment demanded against 
them for the violation of law which they had committed. And inde-
pendently of this, the constitution and laws, by investing the accused 
with the right of a speedy public trial, by an impartial jury of his 
ovin selection, and the right of challenge, and of changing the ven-
ue, With the privilege of a new trial, whenever a verdict should be 
obtained against him by any mistake, either of law or the facts, or by 
any improper conduct on the , part of the jury; besides numerous oth-
er privileges conferred by law, in addition to the ultimate right of ap-
peal to the executive authority for a pardon, had thrown around him 
such ample means of security and protection, that no one ever appre-
hended the least danger of any innocent person sufferring punishment 
from any maladministration of the criminal laws of the country; con-
sequently, if the facts existed as we have stated them, and.that they 
did so exist cannot, in our opinion, be denied; because they comprise 
apart Of the public history of the country, and are known to every 
observing member of , the community; and therefore the object of the 
enactment under consideration, could enot have been to obviate the 
evil, of any real or supposed danger of oppression or ipjustice towards 
the defendant in criminal prosecutions: wherefore it is legitimate to 
presume that the legislature did not intend to restrict the right of ap 
peal, and have a writ of error in criminal matters to the defendant 
only; and the object which we have supposed they intended to accom-
pliSh thereby will be more fully answered by extending the right 
equally to both parties, according to the evident intention of the Le-
gislature. 

We are therefore of the opinion that the State is by law entitled 
to the writ of error in this case. 

We are aware of an ajection which may urged against the exer-
cise of this right, on the part of the State, in a different class of cases, 
where the punishment may extend to life or limb; because of the
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provision Contained in the constitution of the United States, as well as
Jany 

the constitution of this State—" that no person shall, for the same' 
1839

 

offence, be twice put in jeopardy of life or limb ;" but however that '1" _ IIE:TATE 

class of cases may be effected by the provision jest recited, is not a GRAHAM 

qnestion now before us; . and we do not therefore express or even inti-

mate any opinion upcn it. The provision can have no application to. or 
influence upon, the right claimed far the State in this case; because 
the legal punishment for the offence charged in the indictment does 
not affect either the life or limb of the defendant--it being a pecunia-

ry mulct only. 
Having disposed of the preliminary question raised in this case, we 

will now proceed to dispose of the enly remaining question presented 
by the record and assignment of errors: that is, did the Circuit Court 
err in refusing to take jurisdiction of, and dismissing the case, and ren-
dering judgment, that the defendant be discharged, and go hence 
without day. This question was in effect decided le the court, at 
the last term, when it was adjudged, " that this cas, be remanded to 
the Circuit Court of Pulaski county, to be there proceeded in accord-

ing to law, and in comformity with the opini ya " of this court, then 

delivered in this cause. 
We have now, again, carefully re-examined this questiOni.and en-

tertain no doubt of the correctness a the judgment in this respect, 
then pronounced. It is a question depending solely on the act of the 

Legislature, approved Februar y 21, 1838, entitled " An act supple-

mentary and amendatory to azt act, entitled an act to incorporate 
the City of Little Rock,' approved November 2, 1835," in the 8th 

section of which, it is among other things provided " that the jurisdic-

tion of all offences hoetofore given to, and extended by, the City 

Court of Little Rock, which is not by this act given to the justices of 

the peace therei", is hereby transferred to the Circuit Court of the 
County of Pulaski, which shall hereafter have and entertain full and 
complete judsdiction of all such offences." The language here used 
by the Lygislature is clear, perspicuous, and comprehensive, admit-
ting of no doubt, and incapable of receiving a different interpretation 

from,hat put upon it by this court at the last term. The case is em-
braced within the express letter of the law, and it was not given to 
the justices of the peace mentioned in the act, or any or either of 
them. The Circuit Court therefore unquestionably had jurisdiction 
thereof, and errcd in refusing to exercise its jurisdic tion over the case,
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and in dismissing the case and giving final judgment, that the defend-ROCK, 
"n'y 1839 ant be discharged and go hence without day; and for this error the 
THE STATE judgment must be, and the same is hereby reversed, annulled, and set Vs. 
GRAHAM, aside. 

But suppose this court had mistaken the law, and pronounced an er-
roneous judgment in remanding the case to the Circuit Court of Pu-
laski county, and in reudiring that court to take cognizance there-
of, and proceed to adjudicate the case, was it competent for the court 
toquestion the correctness of the decision and judgment, and refuse 
obedience to the mandate? Certainly it was not. For if that court 
disregard the judgment and mandate in this case, it could, with equal 
prGpriety in every- other case, and thus by the usurpation of powers be-
longilig exclusively to a superior, constitute itself into a tribunal of su-
supervisitu over the proceedings, judgments, and decrees of the Su-
preme Com, in direct violation of the constitution and laws of the, 
land. 

Wherefore the, judgment of the Circuit Court of Pulaski county 
given in the case of Ge defendant, ought to be, and the same is hereby 
reversed, annulled, ani set aside with costs, and the case remanded 
to said Circuit Court; and said Circuit Court is hereby ordered and 
directed to take cognizance Lithis case, and proceed thereupon, to ad-
judicate this case upon the matiers in controversy between the parties, 
according to law, and in a manotr not inconsistent with this opinion, 
or the opinion of this court pronounced in this case at the last tuna 
thereof.


