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In an action of debt or covenant againal the assignor, upon & ersonal, collat~
Rt b4 A = B ? b Y

eral guarantee, on an assigned noté yr bond, it is indispensably necessary
to allege in the declaration, thas the flaintiff has used due diligence in pros<
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_ ecuting his suit against the original dligor, or that hé is wholly. insolvent

and unable to pay.

No particular form, or technical words are pecessary to create 2 covenant,
but any words, which show the inteition of the parties, will be sufficient.
1t may be by any words, and on any part of the agreement. The enquiry
always is, what was the intention of the parties, and that is to be collected
from the context of the instrument itelf, which isto be construed according:
to the obvions meaning, and reasonale sense of the words; and if there be
any ambiguity in the words, such a tonstruction is to be given as will ‘mili--
tate most strongly against the coveiantor.

An endorsement upon a bond for a Lovely claim, assigning, and setting over
the bond, and containing the further clause, * and I hereby guaranteethat
the said claim shall be confirmed it the Land Office at Helena, within a
reasonable time, and that the-saidclaim to a donation is a legal- gnd valid
claim,” is an original covenant, anl not a collatera] guarantee.

A breach in sich case, that the claimwas, at the time of making such endorse-
ment, a bad, illegal, and invalid daim, is good. o

One-good breach in covenant is suficient.

The facts of this case are fully stated in the opinion of the court.

Comniins and Pikx, for the plaintiff inerror: {

The plaintiff in error conceves that the court below erred in sus-
taining the demurrer. Upon argument of the demurrer, but two
grounds were assumed by the défendant, nor does the plaintiff antici-
pate that other grounds will be iak=n in this court. The defendant
based his demurrer upon the point that the plaintiff should have aver-
red a demand upon the original covenantor for a confirmation of the
claim mentioned in the covenant, and a refusal by him to claima con-
ﬁrmétion. And in arguing this point, it was also assumed that the en-
dorsement of the defendant was not a covenant, but merely a guar-
antee that the original cevenantor should do certain acts; from which
it was deduced that a demand upon the original covenantor fo per-
form was necessary in order to fix the Lability of the defendant.

The plaintiff in error respectfully submits that the ‘endorsement of
the defendant, which is the foundation of this action, ié.a covenant to
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! ‘ggé‘? allintents and purposes, and that -ne word « guarantee,” when used
Jan'y 1839 in anobligation under seal, is synonimous with the word ¢ covenant.”
éAsTER A guarantee by parol will sustain an action of assumpsit; but a guar-
As;:.'zy, antee under seal will sustain no acion unless it can *be the foundation

of the actionof covenant. Bat the ax:gument of the defendant assum-

ed more than  the case warranted. The guarantee of the defendant
was, not only that Mayes shoulddo certain acts—not only that the
claim should be confirmed within a 1easonable time—but that the said
claim was, at the time of making sich covenant, :ﬂq]egal and valid
claim. " This guarantee, that the claim was a legal and valid one,
was precisely such a covenant as the covenanis of title in a general:
deed, and was broken as soon as made, if the claim was not at that

time alegal and valid one. Seec 2 7. J, Marsh. 430; 2 Jokns. R.1;

4J. R. 72; 4 Cranch,429; 2 Saunlers, 171, ¢.; 5 J. R. 53.

So far, therefore, asthe argument of ths defendant was founded up-
on the distinction between a guarariee and a covenant, it was based
upon imagination; for it is well settle¢ that no particular words are ne-
cessary to make a covenant. 1 Biih, 373; 2 Bibb;, 614; 1 Marsh.
476; 3 Johns. Rep. 44; Lit. Sel. Ca. 134.

Itonly remains to consider the nezessity of averring a demand of
confirmation upon the original covenartor. The breach in each count
of the declaration i, not-only that thesaid claim “has not been con-
firmed at said land office, although a reasonable time has elapsed;”
but also ¢that said claim was, at the tme of making said covenant, a
bad,illegal, and invalid claim.” If tae claim was an illegal and in-
valid claim, the covenant was broken as soon as made. See ut sup.

In a declaration in covenant it is enoagh to assign one good breach.
Bee 3 Yerger 463; 4 Littell, 432; 5 Myn. 11, 34. Where there are
some good and some bad breaches, a general demarrer cannot be sus- -
tained; aud if thereis cnough assigned to show a subsisting cause of
action, the demurrer will be overruled. 4 iy 432 ut sup.

There being, then, one good breach, to wit, that the claim was an
illegal and invalid one at the time of making the covenant, the decla-
tion was good and sufficient. See 1 Chitty’s PL. 325, 6, 95 3 Bibb,
332.  And therefore, even éllowing the necessity of averring a de-
mahd, bad the covenant been on) y that the claim should be confirmed;
yot avit was coupled with a further warranty, that the claim was then
a legal and valid one, a breach of the latter was sufficient fo fix the
liability. 6J. R. 65; 13 J. R. 264.
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\ Another principle in pleading, which applies to this case, is; that "l{gg"

\ ~where there is a condition precedent, performance of the condition, Jery 1339

or an excuse for non-performance, must be averred. If the clalm was GAs'ma o

illegal' and invalid, that fact was sufficlent excuse for not making a Asm.mr
demand; for to what end demand a confirmation, when such con-’ '
firmation was impossible?

" But a breach of the latter covenant included in isen a oreach of

the former, for if the claim was not a valid one, it never could be <on-
firmed. [t was, therefore, not in fact necessary to aver that the claim
_hadnot been confirméd.  An averment that the claim was not a legal

" and validone, was a complete breach. Yet the plaintiff risked nothicg

by negativing every part of the covenant. The breach may be as
large as the contract, because the plaintiff may recover, though he

only provea part of the breach aslaid. 1 Chitty’s Pl 329,

‘Nor'is the plaintiff in error left to rely upon these arguments alone.
The premises and positions of the defendant are incorrect, and not
sustained by law. The very point here in dispute has been often ad-
judicated and definitely settled in the courts of Kentucky, and those
decisions fully sustain the position-that in this case there was no need
of averring a demand even in the breach of the former part of the
covenant. Where a thing to be done is local, he must do it in a rea-
sonable time. 3 Bibb,105. And if he.fail in the performance, al-
though there may have been no special request, he will be liable for
a breach of his contract. Same ut-sup. This case is like those
where the thing to be done is transitory in its nature, because the de-
feadant guaranteed that the claim should be confirmed “in a reasona-
ble time.” And even in local acts, if the concurrence of the obligor
-a.nd obligee is not necessary, the duty accrues presently. 1 Bibb 461;
3 Bibb 329;3 .Monr. 446—which declare that where that which is
stipulated to bedone is. transitory in its nature, and no time is specified
for the performance, thn covenantor is bound, without being hastened
by reque~t to an immediate, perfor_‘ma_nce and also where concurrrence
of the covenantee is not necessary, as in thiscase. On a covenant to con-
veylands, to be valued by a third person, it isneither pecessary to aver
a demand of cenveyance, nor a request of valuation. 4 Bibb, 300; 2
Yerger, 127.

These cases, decided by the cours of Kentucky and Tennessee,
bear directly upon the preseu. case. Nor does the reason of the law
couflict with thelaw itsell. To what purpose aver a demand of con-
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EXTTLE ﬁrmatlon of title, when it is aleady averred that the covenantor nevei
Tap'y 1839 had and never, will have it.in his power to obtain such confirmation,
i~
eAs:rEn because -the claim was, at the time of making the covenant, illegal

i

. ABHLEY and invalid. The words of the coart, ina pamllel case, thhams Vi
Casey, 4 Bibb, 309, apr)ly wth pncuhdr force: “As a breach 1
alleged, not in the’ failure of. the dzfendant only; bat in his total ina:
bility to convey, ‘it would be preposterous to require of the plaintiff
‘before he could maintain hxs action, to make a special demand of the

: %ltle. ' '
Upon the pomt that the breach, that “ the clalm was bad, 1llega§
and invalid,” is sufficient, see Tolder vs. Taylor, Hobart 12 a, where
it was holden, that where a ledse for years was made by-the demisi,
‘that word iniported.a covenant, and that the avermeat, that, at the
time of making the lease, the lessor was not seized of the land, buta
shauger was, and s0 the covenant in law was broken, was a sufficient
breach: -That it was not decessary {o aver an expulsion, because
the - breach of the covenant was in that the lessor had taken upon
“him to demise that which hé could not. :

So in' Lancashire v. Glover, 2 Shower,460,in debton’ bond for non-
performance of a covenant, ¢that the defendant had a good and
rightful authority to convey;” a breach assigned‘in the direct negas
tive that he had ot a good and rightful authority, &c. 15 good. So’
in Robert Bradshaw’s case, 9 Co. 69, and same casein Cro. Jac. 304,
.named there Salmon v. Bradshaw: So in Plomer v. Plaisted, 2
Shower, 472; Hdncqc/c v. Field, er. ‘Jac. 170; Johnsor v. Proctor,
Yelverton, 175; 1 Saund. 322, an. (Q) ; Grannis v. Clark,8 Cowen 35,

See further as to what words are nécessary to make « covenant—
Breit v. Cumberland, Cro. Jac. 399, 521.

Asm.mr and Wairkins, contra:

The question arising in this case is, whether an assignment of a
covenant can be sued, without an averment in the declaration, of
‘due diliggnce‘ on the part of the plainif} in prosccuting the cove-
‘nant, or to insolvency; 0r'that~ he has at least made demand upon him
to perform his covenant. o

"The law upon this point is the same, in tae 8 ates of Vlrgxma, Ren-
‘teeky, and MISSOUH, as well as of Ariansas, under statates of assign-
ment nearly or precisely si m]a., and the auathorities are numerous:—
1 Calls Virginia Rep. 497, Brinker «. Perry, Sth Littell, 194; Camp-
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dell v. Hopson, Lot Marshall 229 Lemmons Vo Chbteau, Sup Court Ak,

See Ree. " T sy
VD

" The Statute makes no difference between ‘bonds and covenants for GASTER

d ABmYu

the . payment of money or property,whlch are made assignable ‘an
the coirse of decisions has been uniform. ~Digest. “Title .Asszgnments.

As to habxhty of * assxgnor ‘on bonds, notes, :and covenants, see also,
3 J. J. Marsh. 6365 4 ib. 304; 7 ib. 343 Murdock V. Razolmgs,
'3d Monroe 75 Bedal v.szth Same vol P 290. ‘ :

LAcv, Judge, dehvered the opinion of the court: _
*This is an action of covenant, founded on an endorseme nt, ander
the seal of - Chester Ashley to. Stephen Gaster, upon a deed of - ‘bargain
sind sale for the conveyance of a- donation claimto. three hundred ard
twenty acres of land, execnted by Robert Mays to the. defendant in
-efrors: T : P .
"~ The- declaratlon contains’ three connts, each avemng the siime
cause of action; but chargiag the defendant in différent ways. The
deed from Mays to Ashley is for the consideration of four hundred dol-
Jars, and recités the usual covenants in such conveyances. .. That {he
grantor has.a good ‘and valid-claim, agTeeable to the act of Congress
~that the claim is properly proved up. before the Land Oﬂicers, and
‘that if any other proof is necessary to establish its vahdxtv, he will fur-
pish the same—that the . grantee shall have full power and authonty
to édtér the said claim on any of the public lands, ashis agent and his
a.ttomey in fact, and upon demand or without it, as soon as the Presi-
dent of the United States shall issue patents on the said entry—that
he will execute a deed with general warrantee in fee simple, to the
grantee.and his heirs for the 1and préviously located, and upon which
the grgnt-has emanated.. On'the back of this deed is the following en-
dorsement: %Know all men by these prsents, that I, Chester Ashley,
. forand in consideration of eight hundred dollars, to-me in hand  paid
by, Stephen Gaster, the receipt whereof is hereby acknowledged, have
a551gued transferred, and set over to the said Gaster the within bond,
and hereby guarantee that the said claim shall be confirmed attheland
office at Helena, within areasonab]e time; and that the said claim to
a_donatmn isa legal and valid cliim. Witness my hand and_seal,
this 6th day of July, 1835. _
CrestEr AsHLEY. (L- 8 )
“The dcfendant is only sought to be charged by the latter clause in
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*. the eovenant, and the bréaches assigned are, that he did not cause to

Jan'y 1859 be confirmed at the land. office at - Heiena, the said claxm of the said
GAB’I'ER Robert Mays within a reasonable time; and that the said claim to a do-
ABHLEY. mation was not a “legal and valid claim at the time of mdkmg the agree-

ment, but a wholly illegal and invalid claim. At the- return term of
the writ, the (defendant appeared, and craved oyer of the writings de-
clared on, which was granted. He then filed a general demurrer to
the declaration, to which there was a joinder; and Jjudgment was
thereupon rendered in favor of the demurrer, and against the suffi-

ciency of the declaration. :

The cause now stands on a writ of error sued outand prosecuted by
the plaintiff to reverse the Jjudgment of’ the court below. The record
and the assignment of errors present but a single question, which ig,
does. the declaration contain a good ‘cause of action, and are the
breaches properly assigned? It is contended on ‘behalf of the defend-
anty that the present action cannot be maintained, nor are the breaches
welllaid: The instrument sued on is said to be a mere assignment of
a chose 1n action, coupled with a . personal guaranted for the ultimate
performance of the original obligor’s bond. On the other hand, it is
insisted for the plaintiff in error, that the defendant’s wntmg obliga-
tory is a covenant to allintents and purposes, and that it is an original,
and net a. cB]latera.l liability. 'If the  first proposition be true, the
declaration is fatally defective, and - was rightfully adjudged bad on
demarrer; - for no, position ismore clearly and incoatestibly established
by all the authorities, or more consonant to reason:and _]ustlce, than
that in action of debt or covenant, against the -assignor upon a per-
sonal, collateral guarantee on an assigned note or bond, it is indispen-
sably necessary that the plamtxﬂ' should allege in his declaration he
has used due Jiligence in prosecuting his suit agamst the original
obligor, .or that he is. _wholly insolvent and unable to pay. Without
some such. averment, no cause of .action accrues; for the breach en-
tlre]y depends on the happemng of the p-'ecedent conditions, and
therefore in every .instance of the kind such an- -allegation is one
essential’ prerequxsne to the maintainance of the action. ~The cases
cited at the bar in favor of the defendant unquestwuably prove the
prmcxple here stated, and have. excluswe veference to it. 3 J. I
ﬂlarskall 360; 4 J. J. Mershall, 304; 3 Monroe, 75; Call, 497.

Be{ore these principles can be considered-as - applicable to the case

~e
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now before the court, the defendant -mus. show from the deed itself, L]“'ggl‘a"

_or-thelegal interence fairly deducible from the countract, that lie only Jar'y 1839
~FN e

intended to bind bimself by his. assignment -and guarantee, for the GASTER.

. performance by the obligor of the condition of his bond The- court, AE‘HLE[

in examining the- questlon, do not deem it »er) mdtenal to determine:
whether the deed.of bargain and sale from T‘v’[aLys. to Chester Ashley, is .
assngnable under our Statute, or not; for, be tha* as it- may, the
defendant would still be held hable, if the latter cPause in the assign-

_-ment contained w1thm itself a distinct and mdepcndant covenant,

separate and apart from the agreement on the bond; and he can in no-
way he made responsxble in thxs acuon, if heis only bound as collateral
secunty

So far, however, as the covenant of Ma) s, ana the entire assign-
meant of it can throw light on the. real intention and design.of the
parties, it should be looked to, and regarded as furms‘uug ro ordinary’
evidence, by which the contract may be ngntfully interpreted - The
enquiry then is,” what is the character ‘or nature ‘of the agreement
declared on. Is it a covenant,or a collateral guarantee? A covenant
isan agreement, or consent of two: or more persons “by deed, in wri-

, ting, sealed and delivered, whereby. either the one or the other of the

parties doth promise that something is done already, or sball be dome
afterwards. And this is either express or in deed, i. e. when the cov-
cnant is express in the deed, or it is implied,-or in law,z e. when the
decd doth  not express; but the law doth make and supply it. See
Shepherd’s Touch Sioney, C. VII. No partxcu]ar form or technical
words are nccessary to create a covenant; but any words which show
the intention of the pdrtles, will be sufficient for the purpose. Hollzs
vs. Carr; 2 Mod. 88..For 2 covenant may be by any words,and upon
any part of the agreement, in writing. -1 Leon, 324. The word
covenant is not necessary to make a covenant. 1 Rolle Abr. 518;
1 Burr 299; Hallet vs.. Willis, 3J. R. 44. In Bullvs. Follett, 5 Cow:
170, it is said that no precise or formal terms are necessary to-constitute
a covenant. ~The enquiry always is, what was the intenfion of the

* parties. In construing acovenant, it must be corsidered in reference -

t> the context, and be performod aucordmg to the spirit and intention
of the parties. J'rfarvm ve.. Stone, 2 Cow. "'81 ‘Quackenboss vs. Lan-‘
sing 6J. R.49. Inthé case of Iagulden vs. May, (T East, 242; Plow-

don, 329,) it declared that the. intertion of the parhes is to be col-
lected from the context of the instrument’ 1tse1f,_.'vh1ch is to'be construed,
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oaRE according: to the obvious, meaning and reasonable sense of the words;
Jan'y"1839. and if there be any ambiguity in the terms, such a construction shall
‘GASTER be given as will militate most, strongly ‘againstthe covenantor. Byap-
Am;inv plying these rules to the case under discussion, we shallfind little or no.
e difficulty in disvcoﬂver_ing the real intention of the parties, the true
né,t,urev and object of the contract sued on, Itis said that the factof”

the signing of the bond demonstates what was the intention of the
P,artjes; for why assign it, if the defendant intended to make himself
resgo,‘_ngi{ble__in,the first ‘instance. There- are two obvious answers to
this-question: In-the first placeitis excéedingly questionable whether-

such a dgéd of ba_i'gain and sale can pass, by assignmenf at law. The

: eql'my’-'may be assigned—the legal. estate probably cannot be as-
signed. Secondly, admitting thatit can, which is by means conceded,

etill the peculiar character of the claim cbnveyed,, would induce the
assignee to wish to have the title papers in his possession, that he

xmght be able to fnake the locations in the claimant’sown name, as the

law required; and as these muniments of title would -be whelly.useless

to the assignor, and he of course would be willing to transfer them, or.

part with them, by assignment. Again: if the original obligor is an-
swerable to the assignee, to what aknount is he bound? Certainly fo:;
mgt‘l;ing more than the consideration money and interes_t, expressed in

bis deeﬂ,_ V\;hi,ch- is- four hundred dollars; whereas, the assignee haé_,

paid to the assignor just double that sur, as their agreement on its

face shows, so that the responsibility of the original obligor would be

no adequate indemnity for the loss that the present plaintiff sustained,

by reason of the defendant’s assignment. He cannot have at oneand..

the, same time a divided responsibility, for-one and the same cause pf

a_cfipn. The véry idea‘invo]ves a legal contradiction, and it proves

if i;tixe, that he has a perfect legal ﬁghti without 'any.adequate or

Jegal remedy. Thisview of the case goes far to prove that the plaiatiff

never looked to the obligor’s original bond, in the event he should be
damniﬁéd; but that he regards the defendant as alone answerable to

him on his assignment of warranty. If any thing should be wanting

 to strengthen this conclusion, the intention of the parties may be fairly
collected and inferred from considering to whom was_the purchase

mdnéy' paid, and to whom was full faith and credit given. Cer-

tain)_vl not to _théor_iginal covenantor, but to the defendant in this action.

He received the consideration motrey, and on bis. deed the plaintifi”
imp‘licitly‘,re‘lieﬂ, For any thisg that appears,’the original claimant
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was an entire siranger to the contract. - . The plaintiff might be very. Ugg&“
wﬂhng to trust to the reeponsnbxllty and guarantee .of the defendant, Jer'y- lsqs
but wholly unwnllmg to place any confidence or reliance upen the,ul- GASTBR
tlmatesecunty of the claimant. . ]Besndeﬂ the agreement between the Asm.ms

parties has all the essentxal requisites of a covenant. Itis in writing,:

signed, sealed -and delivered by the assignor, with a promise to do &,
particular act, . If there should still be any.doubt or. uncertainty. as to. -
the-intention or. meamng of the contract, the latter clause -of -thein- .

strument w1ll place the matter beyond all controversy or dispute.- The-
defendant, after reciting the assignment on the bond, further adds:—.

(3 § hereby guarantee that the said claim to a donation, is a legal and, :
valid claim.” - What is the meaning_of the word. guarantee, as used -,
in this. agreement? Does it purport to be a collateral-or -an -original.. -
_ undertakmg? In what s¢nse ~did- the partles use- it? Al words or.’
terms used are more or less arbitary, and the same word or term. fre- -

quently has several wholly. different-and distinct meanings. - ‘This is

ane. of the imperfections. that essentially belong to the nature of all g

written or. spoken, language, and the evil, if ‘it can _be called-one, is

remedied by the governing words in-the’ sentence, that- precedeand-. :

follow the doubtful term, by the embedied form and proportionsof the
ideas sought to.be conveyed; and, above all, from the sense and.inten-

tion of the. partles, that define, and hmxt these mganings,. which is .
principally to be gathered from the context of the whole instrument .
and every part of it, and from the subject matter about whxch it treats.
That the word « guarantee » s very, generally employed to signify & .
remote llabllxty, is admxtted _but it does not thence follow, that it is.not -
frequently used to mean a director posntnve engagement, Itsordinary -

: acceptation is ‘to secure, promise, to bind, agree, to warranf, and to, -
defend. Itisoften inserted in deeds of conveyance, and when itis:. .
used, unless its sense is limited or extended by the’ context of -the wri- . :»
ting, or the legal consequence of the act, it is synonymous with promise, ..
agree, mth warrant, or defend And in this sense. it is;used in the ...
deed or asslgnment executed by\the defendant. If it was even. doubt- -
ful, how, it was mtended (o be employed still the court -is. bound to - -
give itsuch meanmg -as is. most natural and. obvious, and which would.
best carry.out the. tme mtentlon of the parties,and promote the objects.
of the agreement. _ “'The deed should be 5o construed as to be made . -
to stand if- prachcable for it is under the authority and solemnity of a...
seal; Aggdhe,npe the legal presumption, that if words be used-in a cove-
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r&u'-rr.e nant or’ deed, which wxll admxt of two mterpretatxons, orare in-auy.
s manner doubtful they shall be ‘taken to, operate most’ strongly against
" him who made the-grant, To' guarantee a.title is. fo. warrant, that-,
aﬁi.mr txtle. To guara.ntee aright is to defend’ that nghtJ to guarantee tl’ie'
\ valldrty of a clalm is to covenant’ that the party makmgr the deed is..

A\ seised of ‘an mdefeasnb‘e estate, of mhentance in" fee dor- Wll'lt jsa
Valld and lawful title, but covenant of sexsm and in declarm(r on, such
an mstrument the plaintiff need not aver thal heé was legally ev:cted
for the deed is a personal - covenant——tbe breach of it happens, ifat
e.ll at the very ‘moment of ifs execution. The authonhes \upon this
;:pomt, and the reason’ upon which they proceed, were fully collected
"‘and analyzed in the case of Lovan vs. Moulder, decxded dunng the
'preseut term of this court. It'fs, therefore, deemed unnecessary and
mappropnate to go again into-the investigation of. that sublec(: See
Greenbyvs. Wzlcoc/cs, 2J. R.. 1; ﬂbbot vs, Allen, 14 J. R. 248.

It was unnecessary for the plamtlﬁ' to have averred in his declara-
txon, that the claim was not ‘confirmed within a reasonable time,~-
Thls allegatwn is surplusage The cause of action did not. depend
on any subsequent failure of title, but on the assignor’s total mabllxty
to convey any rlght or title. :

“And: as there is clearly one good breach assxgned to wit, that the
claim. at the time of maké the endorsement, ‘was a_bad, y illegal, and.
mvahd claim, the action is well founded, and the breaches properly- :
laid." See 4 Bibb, 300,\3 Bidb, 332;.1 Chztty, 325,6,9. In évery
point of view in ‘which . We are eapable of consxdenng this. subject,
we are. clearly of opinion, that the agreement of " the defendant isa

- ‘covenant_to all intents and purposes for* which 1t .was executed-—-
That it contams all tbe essential ingredients of . a deed. of such &n
assxgnment, that it was so understood by the p'u'tles themselves, and
that intention is manifest and demonstrable from the nature and char-

- aster of the whole. transactxou. The agreement itself’ conta.ms a.pt'.
and appropriate terms to constitute a: covenant. Tt consists’ of two
‘parts/he first is a new assrgnment of” the ongmal obhgor’s bond,
,whlchmone thing; the second is g personal guarantee | or cavenant of
htle, whith is wholly a dlstmct and dlﬁ'erent matter.

In all probabxhty the vendée would never- have, purchased, or the‘
vendor parted with the tltle, hadiit: not been for the’ assxgnor ] express
‘and declared warranty. . To the t’axth of t‘:at he alone frusted, ‘and
'upon it paid the purchase mono; ] and’ it would be, there"ore, both uri-



OF THE STATE OF ARKANSAS. 335

veasonable-and unjust to compel him to resort {o any other or wholly Llll'ggkm

different liability. This being the case, the jadgment of the Circuit Jan'y 1833

Court was evxdently erroneous in sustaining the demurrer. It must, eAs'rlm
therefore, be reversed with costs, and the cause remanded, to be pro- ASHLEY.
ceeded in aurecably to the opinion here pronounced, and leave grant:
ed to the defendant, if he ask it, to withdraw his demurrer, and

plead over to the action.




