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CASES IN THE SUPREME COURT

MARTIN ANDREWS against CHRIsTIAN FENTER.
APPEAL, from Hot -Spring Circuit Court.

To authorize a party to:be relieved in Chancery against a judgment at law, it
must conelusively appear that the judginént was ohtained by fraud, accident,
or mistake, uamixed with any negligence or fault on his part.

The defendant'ay law. cannot come into a Court of Chancery for a new trial or
relief, when there is hospecial ground of surprise or ignorance of important
facts suggested, or. where no equitable circumstances have arisen since the
trial,’and when he has neglected to defend himself with due diligenee in the.

_ proper place.

1If a-party becomes remediless at law by negligence, he shall not be relicved

in equity. To entitle him to relief, he must show that he has lost his reme-
dy.at law by. fraud, accident, casualty, misfortune, or misrepresentation.

Where courts of law and equity have concurrent jurisdiction, and the facts al-
leged are all exaiined at liw, after the case has been decided, equity will
not interfere.”. To give to equity jurisdiction in such cases, it isindispensa-
ble to show that'the party having the law in his fayor, was prevented by
some unavoidable ozcurrence from bringing his.case fairly and fully befure
‘the court at law.

The refusai of the court of law to grant a continuance, when applied for on the
ground.that after March Term, 1824, the defendant had obtained & subpe-
na for the only witness by whom he could prove certain material facts,
which subpena he sent by mailin due time before thé next term of the court,
to the-Sheriff’ of the adjoining county, where the witness resided; that the
subpena was returned without service, of which return the defendant was
ignorant, and that such witnéss was riot in attendance at March Term,
1835, when the application wasmade and overruled, is no foundation for the
interference of equity. '

The appellee filed his bill in Chancery in the Hot Spring: Circuit
Court, on the 21st September, 1835, in which he set forth that on the
17th of M'ar;_:h, 1827, he executed his writing ob‘ligat‘o:ry to the appel-
lant, at thirty days, for $192 63 cents, with interest at 10 pet cent. per-
annum from time due till paid;‘ thaton the 3dof J ung,‘1828,“he exe-
cuted, to the apyeiiant a seé(fndi writing obligatory, at three months,
for $71 82 cenis, also tb_béa‘r interest at 10 pe_rlce'nt; and that oﬁ'.thé
13th of - April, 1825, he and one Andrew Fenter executed to the ap-
pe]lapf_ their promissory note, atjeig.ht"months, for.$29 37: cents. He
further alleged, that when the first writing obligatory was executed
there wa‘s‘d contract between him and 6np J oseph H‘enderson, partner

.of the appellant, for the delivery to them by him, at Little Rock, of a

quantity of oil-stones; that on the day véhen_the'ﬁrst writing obligatory
was executed, he agreed with Henderson, partiier and ageht of the
appellant, that if he ‘should deliver the oil-stones in Little Rock by
the 1st of April, 1829, in case there should bé'a steam-boat at Little
Rock, the appellant would receive them at '74 cents per pound,in pay-
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ment of the fiest -writing -obligatory ; that ‘before the day appOmted, L}{gg{@
the oils tones were’ dehvered accordmg to the contra.ct and. that'a Jul, 1838.
steam-ooat was then lymcr at tht]e Rock; that the 01l—stones were re- m
ceived in payment of the ﬁrat Wrrtmg obhgatory, to w1t 3873 pounds FL‘.NTER
or upward, at 74 cents per po.md, amounting to $281 154 cents, leay-

,mg a bal'mcc du€ tie appellee of %88 50 cents;. that when he exe-l
cuted the second wrrtne ouh«rator y he did not know th'1t the ml-stonea
had been received in payment as a(oresud but supposcd them to have
been shlpped by the "uppellunt, on hrs, the appellee’s account, and that
he was indebted to the appellant in the amount of the second writing
obligatory, for freightage on the oil-stenes to Little Rock, and under
that’ supposition, and upon Henderson’s repr esentation to that effect,
he executed the second writing obligatory for that amount; and fur-
ther that the prombsory note had ‘long been barred by the statute of
lmntatlons A

He further alleged that on the 10th of January, 1834, the appel-
lant commenced an action of debt against him in Hot Spring Circuit
Court, on the two writings ohhaatory and the promrssory note, to vvlnch
he pleaded payment of the writings obligatory,and the statute of limita-
tions asto the note; that after a contmuance at March I‘erm, 1834 he
obtained asubpoena for a wrtness by wh®m alone he could prove the
number and price of the oilstones; that the sabpena was sent by mail,
in duetime before the next term of the. court, to the Sheriff of Pulaski
county, where the WltneSa then resrded ‘but'was returned by the said
Sheriff without service, of which return the appellee -was wholly i 1gno-
.rant; that at March Term, 1835 he; by, attorney, moved the. ccourt for
a continuance, on the ground of the absence of said wrtness, which
motion was overraled, and ]udgment went against him, for $293 82
debt and §215 47 damages, and costs of suit.

Upon this bill he prayed an 1n_]unct10n to restrain the appellant from
farther proceeding on his judgment at law, which was granted.

On the 27thof April, 1836, Andrews ﬁled his answer,’ by wlnch he
alleged that the pleas filed by Fenter in the action at law were volun-
tarily withdrawn by him on the trial; that Joseph Henderson never

was his partner, but his:clerk, and as such, his agent ‘that no such
agreement was' ever made, as .stated by Fenter in ‘his bill, nor any
agreement to receive oil-stones in payment as he had been mformed
by Henderson, and: beheved to be true ‘bat that he: bad been mformed
by Henderson, and believed it to be true, that the agreement was that
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LIT’PLE the oil-stones should be shipped and carried to different points for sale,

Ju.ly, 1838 on the account and at the risk of Fenter; that Fenter was {o bear the

m expense, and that the nétt proceeds were to be applied to the pay-

FENTER, mentof the debts: .dnd that the sale of the oil-stones’ ‘had not covered
the expenses incurred on them, and that he had never received one
cent from the sale of them.

The answer set up as a defence, that Fenter had a clear and ade-
quate remedy i m ‘the premxses at law, of which he ‘endeavored, and
was bound, to avad himself there; and that he was entxtled to no relief
in chancery

At May Term, 1837, Andrews moved to dissolve the-injunction on
the face of the b111 and answer; which motion was overruled.

The followmg evidence was filed i in the. case: Jared McCarty, for
the’ appellée’, deposed, that in the spring of 1827 he was living with
James Lockhart, who was employed by Fenter to haul to Little Rock
the oxl-stones that he went in with every load, and attended to them;

that Henderson: was urging’ him ‘to hasten with them, and that when

he hauled in the two last loads he told him that if he had been two
hours later he would not have recelved them; that the “oil- stones were
taken from his wagon on board the steam-boat. Heé estimated the;
quantlty delivered at over 3800 _pounds.

Philip S. Physic deposed, that after Fenter delivered  the oil-stones
to Andrews, Andrews told him that he had bought them of Fenter at
either 7% or 7% cems a pound.

Samuel Williams depoced that he heard Fenter ask Andrews if he
would take oil-stones for the arount he owed him; thatﬂndrews agreed :
to do so if- he would have them at Little Rock by a certain time, when
a. steam—boat wou]d be there: that Fenter then employed the. depo»
nent to pohsh the ml-stones, which he did, and they were hauled in,in
due® time, by James Lockhart’s wagons; that whlle cngaved in po-
hshmg them, he again saw Andrews and asked him to buy some oil-
stones of him,. Wthh Andrews declined, saying that he had bought a’
quantlty of Fenter, and did’ not wish- to purchase any more until he
saw what he’ could do with them, that he did not know whether he
would reahse any profit from them. Ie stated the quantlt) of oil-
stones sent to Little Rock at Lzisreen 3500 and 4000 pounds, at 7} cents
a pound  He further ddpe.sC at Fenter had given his note to An-
-drews, at 10 per cent. 'interest, and the agreement was that if the oil-
stones got there by the time spoken of, Andrews would receive them
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in payment of the ‘note;. and further, that the oil:stones were started
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for Little Rock soon- enough to have reached there i in txme—-—whether Jaly, 1838,
M

-they did so, he d1d not kriow.

Annkan

A letter of Henderson Was also filed, by which he agreed to-take as FENTER,

many oil-stonesas he WOllld take gooda for, until Andrews arnvcd, which
would bein December; 1826.

The deposition. of Henderson stated that in the spring of 1827 he
agreed with Fenter to ship oil-stoncs. for him’ to different points, to be
sold at Fenter’s expense and on his account and msx, the nelt’ proﬁts to
be applied to the paymcnt of Fenter's ‘debt to ﬂndrews, due on certain-
notes or obhoatxons, that the oil-stones were - shlppcd bat enouu'h of
them have never been sold to pay expenses; and that there | never was
any agreement to receive oil-stones as an absolute payment .on said
notes or. obha'xtrons

The court below Lherenpon decreed that the injunction should be

made perpctual for the sumof $238 8% cents, part of the debt, and
‘$203 62 ceats, part of the damages recovcred at law ;- that the com-
.p]'unant should recover his costs in his snit in ch’mcery, and the de-
fendant below should h'we the. beneﬁt of his judgment for 244 cents,
resulue of the. debt, and $1185 cenls, resrdue of the d‘lmages, and
cosls of his suit'at law. From this decrec .Andrews appealcd

Tn APNALL, COCKE, and WATKINS, for the appeltant:

1. The groundwork of chancery Junsdlctlon running through all
Athe “books is, ihat the party hatk no adequate remedy at law. The pleas
of the: statute of hmltahons, and payment are both pecuhar]y defences
at’ la.w, and. aﬁ"ord as aaequale relief at law as they could do i in: chan-
cery. 4 Inst. 36; 3 Inst. 33; Cro. Ja. 335; Cro. Car. 595; 1 Mod.
'60.

2. The, doctrine in the old books i is, that. “a cause shall not be ex-

amined in chancery, or other court of eqmty, after _]udvment at the,

common law.”  But the severity of this general rule has been" modi-

fied by later dec1sxons. The general prmc1ple running through those.

'dec151ons, is, that Where any equitable matter of defence arises eubse-'
‘quent to a tnal at law, of which the party could not have avazled hzmself
on the trzal or any. newly dlscovered evldence which the’ party had’ not
“the means of discovering bqﬁ)re the trml at law, equity will interferé and
relieve against the Judgment. . A party. who has mletaken or mlsshapen

his defence at law, cannot require relief in equlty -1 Pernon, 71; 3
I
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- Atkyns, 2235 1. Chan. Rep »47; Penny vs. _.Martm,4 Johnson. Chan.

July, . 1838, Rep., 556; Foster vs. Wood; 6 John. Chan. Pep, 87; Floyd vs. Jag/ne,
Annnxwe 6 John. Chan Rep.s 479 1 Bibb, 173, 25 354 2szb 5y 192;.3

FEN TER

.Monroe 299; Evans 3. Sollg/, 9 Przce, 5%5.

Where there iS a remedy. at common law, none .can'be ‘given, in.
chancery Wnexe a party in,an action’at law had notlcc of a. de-
fence in time to avail himself .of it,- but neg]ected to do so, he w:l] not
be allowed to litigate the matter in. ch‘mcery, but i 1s forever excludcd
by the _}udgment Cutting vs. Shackford, Cary Rep 15, 201; Le Guer
vs. Govemcm et.al., 1 Johns, Cas.,436; 5 Pet. Con. Rep.

Where a “defendant neglects to set up- matters of defence at law,
eltherbef’oxe arbltrators or a jury, he- cannot aﬂ,erwards m'xke such
matters the basm of a =u1t in equity, unless there was some accident or

.fraud of whxch the party could nét avail hlmself atlaw.

The court will not reheve a party on ‘the. ground of hls ‘having pro-
ceeded to tnal at law without sutﬁclcnt evxdence, when it was in his
powel to have obtained that evidence. by bill: of dlscov«u'y° . McVzcar
Vs, Wolcotl, 4 John Rep 5105 2 J..J. Mar shall P 356; sam,z p- 573

2 Bibb, 320, Vceck vs. Henn Jbac/cer;, lMarskall 155..

Quere, whether a pers(m who has neglected at law Lo plead his dis-
charge under an’ insolvent a"t ‘can a\all himself of it in equity.—
Rezl_y V5. Lamar, 2 C‘ranch 044 ./ha.son an, rruenrlo 353.

‘What _]UIldeCUOD a couzt of (,quu._y may exercise. after a trial at
law. Iftue defence be) pu ey kgdl, 1t should be made on the trial at
law. Barntl vs. Floy 0y . 3 Cah 5315 .Maupzn vs. Whiting, 1 "Call.
Rep 2

3. ’lﬂu rezsons why a malie;, ncculxar]v coumzable in a LOlll‘t of
la.w, and there ad‘,udua sn nmm, shall ot be 'Iftez »,'a"ds examinable
in chancc; ¥ dre,

lst H:nt the’ whole Jumuu,uon of. courls of chancely and their

'mode of prowe "x‘ Js axe J:J de;o"ahon and sub versive of the common

]aw ‘which i is the oumw il elexy baxon, and were ongmal]y exer-
cised oniy by suf fis: ance

2. A malter in conhovexbv should not be draws out'of & court of
law mio a wouri of ch ~ncerv, ecause it will be suchcL(bd ad” aliud

exarien, to'a tria} by wil -<s..5., and the conses enceof a sm<r1c Judge,

instead of ‘the trial hy jury,wheve the .= .,.Jn/J... oy dcposnwns and
not oral; ia the iacc of the coar& and tae paztxes

3. Where a malier haii once- ‘seen adjudicated upon. and decided
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in a court of law, that matter should not berenewed between the same LITTLE

ROCK,

partlcs, but one party should be quict and make no more clamor, clse July, 1838.
there would be no end to lxhgahon, and every defendant would neg-. AmpREws.
lect or refuse to obey process of law, and then set up his own laches. FENTER.

as ground of relief in chancery, to the utter sabversion- of the courts
of common law. »
4. In a courtof law after judgment, if there be any newly discov-
ered matter of defence, or any manifest error; either of fact or'of law,
ample redress may be had by audita querela, motion in arrest, or new
trial, or by appeal,or writ of error.., The Circuit Court in chancery
hath no authority {o crcet itself into an appellate court, to revise the
proceedings or correct the errors of a Circait Court at common law.

4 The appellee in his bill does not allcge even, any equitable
ground for the interference of chancery—no fraud—no accident—no
newly discovered matter of defence or matter of -evidence—nothing
but his own laches in not taking the proper steps to procure his tes-
timony, before the third appplication for continuance.

5. The appellant insists, indepeddent of every other consideration,
thatthe weight of evidence is in his favor, from the bill, and apswer,
and the depositions, and'that the decree is against equitj -and .good
conscience. . '

6. But the decree should bereversed and set aside, because it.is
vague, inconclusive, and uncertain.” In one part of the dec_l"ee,d'the,
chancellor says, that the plea of the statute -of limitations is purcly”a
legal defence, and that the appellee acted clearly in his own wrong

‘when he withdrew that plea on the trial at law as to the promissory’
note, amounting to $29 374, and interest from the 13th December,
1825; but instead of allowing the appellant to ‘have the benefit of his.

Jjudgment at law for the amount of the promissory note, with interest
‘by way of damages, the decree goes on to ‘say that'the injunction
shall be perpetual as'te the sum of $268 88, part of the debt, and
$203 62, part of the damages, and that the appella';nt'hav'e the bene-
fit of his _]udgment at law for 244 cents, residue of his debt, and $11
85, residue of- his damaﬂes So that itis unc«.,rtam,and the appellant
is utterly ignorant of the amount which the decree entitles him to sue
out execution for upon his judgment at law.

Rianco, Chief Justice, having been of counsel in this casc, did not
sit therein.
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_”gg;E The case- bemg submitted by the appelice without argument, Liacy
July, 1838, Judge, dehvened the opinion of the.court:
BN

A"D“Ws © The appellee, Christian Fenter, exhibited ‘his bill of comp]alnt to
FENTER. be delivered of a _]udo'ment at law, obtained against him by Martm .ﬂn,,
drews, in the Hot Sprmg Circuit Court,

The- bill charged that he cxecuted two wrrtmgs obhﬂator_y, and
one promissory uote, pay able o the respondent; anpd. that at the time
.of the ‘execution: of 'the first writing obligatory, the complamant en-
‘tered into a contract-with Joseph H[enderson, (who is represented to
be the, partner and agent of the’ appollant,) for the purchase and de—
hvery of a certain quantlty of ail sto')es, and which were a«rreed by
Henderaon to be taken: 'md accepted in dlschal‘ge of the respondent s
obhganon, at the rate of seven and a fourth centd per “pound. - That
he dehvered the qu'tntxty or number of, pounda of oil stones aoxeed
upon,.in dlscharge of his oblwanon, and {that after paying off’ the full
amount due upon the first obhgatlon, there was a. balance still remain-
:‘w«nn ﬂwor of the re<pondent That at’ thc txme he exccuted his
"second obhgdtlon to Martin ./Indrcws, he was xgnorant of .the fack that
'the oil stones had been delivered and accepted but behevcd from the
;representatlon and misstatements of Henderaon, that he was mdcbued
‘to them for. freight and charges and consequently he agreed and did
cxecite. his second obligation. The biil farther alleges, | that both ob-
hgahons weére fully paid off; and’ discharged by the purchase and
dellvery of the oil Qtones, bcfore the respondent commenced his sui at,
lawin January, 1834 on the writings obligatory and promrssory ‘note..
1t farther a]lege that the complainant put in the plea of payment to'
the Wntmgs obhgatox ysand the statate of limitations- to the promissory .
‘netein bar of the action of debt. - That after the casc was continued
at the March Term, 1834, he caused a <ubpoena to issue for Samud‘
Williams, the only witness by whom he could prove the prlcc of' the 011-_
stones agreed to be purch"nsed or the amount or quantity” dchvercd."
That. he forwalded the summons to the S‘lerlﬂ' of Pulaski countv,z
‘where the witness |e51ded and the writ was retarned, not executed —
That at the March Term, 1835 ‘when ke - moved the court by his at-
torney,fora contmuance of the case, he was 1gnorant of the fact that
the subpoena had not been'served on the witness. - That the bill farther.
charges, that the complainant’s motion for 2 a contmuance was overruled,
and that the plaintiff had judgment’ agamst hien for the amount of the
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debt, in the declaration mentioned, and for damages and cosis.  The LITTLE

ROCK,

complainant prays that a writ of injunction be granted to him to stay July. 183s.
N )

-and restrain the proceedmg: upon the Judvmeilt at law, and that, on ANDM“.

the final hearing of the cause, that the balance duc him from Martin ppsrER.

Andrews, for the purchase and delivery of the oil- -stones, be decreed
“in his favor; and that the injunction be made perpetaal.

The bill farther alleges, that the note sued on was barred by the
statate of limitations; aud it contains a prayer for general relief. The
injunction was granied, and the proc:.cdm'ra on the judgment at ]aw,
were restrained and saperseded by the writ xssued on ¢! hancery. The
answer denies all the m'w.tenal allegations of the bill. It admits the
execution of the writings obligatory and promissory note, and that
jadgment was obtained upon them. "It alleges that the pleaof pay.
ment, and the statute of limitation, were withdrawn, and that judg-
ment was'given by n2/ dicit. It denies that Henderson ever was a
partner with the respondent; th states that he was a clerk in his store,
and that the contraci pretende d to beset up by the complamant, is
wholly unfounded; bat that ilenderson agreed to receive for the res-
pondent whatever oilstones he might think proper fe.deliver and to
ship them for saie, and after deducanv the expenses for freight, char-
_gus, and - commission, to apply the nett procceds in discharge of
he complainant’s obuﬂ'atio'ns. That on_these express i:onditions, the
oilstones were delivered to Henderson for the respondent, at the risk
and loss of the complainant. That according to the avreemerit., .
quantit)-' of oil-stones were delivered to different points, for the benefit
of the complainant, and that the profit arising from the sales had not
been sufficient to defray the expenses of the shipment and covmmxssmn.

The answer seis up another matter in defence:. It alleges that the
complainant had a full and adequate remedy at law, and having failed
to make his defence at a proper time, and before a compctent tubunal
that a court of chancery has not Jurnsdlctxon of the case, and prays
that the bill may be dismissed with costs. '

The dep051t10ns taken in the cause, do not, express tertns, or by
any legal or just interpretation, prove the material allegatlons in the
bill. One of the wilnesses states, that the oil-stones were. dehvered
and that Henderson, the agent or the partner of ﬂndrews, paid him
for the hauling. “Two other witnesses proved that in a conversation .
with Martin Andrews, that he spokc of having purchased oil-stones
from the complainant, and one of them gives the amount and price;
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L;'gTLE but neither of the wituesses denied the nature of the contract, nor do
July, 1838. they state in express terms, that the oil- -stopes were delivered in pay-
Axorews ment of the obligations. One of them says he ‘polished the stones,
renrer. and that in a conversation with the respondent, he undersiood they
would be delivered in discharge of his obligations, and hé was paid in

the store of Andrews for his labor. A letter from Henderson was in-
tro@uced, which states that he had concluded not to make any other
contract for. more oil-stones, than the complainant was willing to take

goods for, uniil Maj. Andrews wrote him furtber on the subject. The
deposition of Henderson ocxprcss.y disproves the allegations of the bill

and states that the agreement between Fenler and himself to be lite-

rally such, asis set forth in the respondent’s answer: that the oil-stones

were not received, or taken in paymert of the oblng"mons, but that a
quantity of them werc delivered at the risk  and Joss of the complain-

ani: that it was the express understanding between the parties, that
Andrews was to ship thc stones for complainant’s benefit; and after
deducting all that was due for freight and charges, he was to apply

the nett proceeds, if any was remaining, to the payment of his debt:

that the sales of the stones, he believed, has not paid the freight, char-

ges and costs of shipment. This is, in substance, the who]e_pioof in

the eause. On this statc of the case, the Circuit Court rendered a

decree that the injunction be made perpetual for the amount of the
proceeds of the sale of the oil-stones, and interest thereon, from the

time of the delivery; and that the’complainant be forever.released from

so much of the judgment at law, had and obtained against him by the
respondent, and that the balance remaining on the judgment unpaid

and due, was decreed ia favor of the respondent, and that he pay the

costs of the suit. And'it was farther decreed, that the note exccuted
by the complainant to the respondent, was not barred by the statute of
limitations. From this decree, the reapondent prayed an appe'xl.—
Admitting that a court of chancery has jurisdiction of the cause,

(which is by no means conceded in this caso,). thg:ques'tio'n then ari-

ses, does the bill upon its face show any equity, or are its material and
important allegations sustained by the proof. The contract clarged

is not established by the depesitions, and if it were, it would form no

ground for relief in equity. The injury the party complains of is,

that judgment was renderefl ageinst him, when it ought not to have

been, in the absence of a material witness, and when the debt was

ully paid off and discharged. "The subpena was sued out for the
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witness in March, 1834, 2nd the trial was not had antil March, 1835 ‘LITTLE

ROCK,

"It doesnot appear that, on the motion for the con'fmuance of the cause, July; 1838.
" the defendant ever filed an affidavit, or that he swore to it. The bill Awpnzws
clmply charges; that by attorney, he moved the court to continue the rENTEE.

«case, which motion was overruled. Admitting the proper- afidavit was
'made, did the court err iri continuing the ¢ause! The only excuse
thatis given for the- ahsence of the witness, i, that the subpeena was
1eturned by the Shenﬁ' not served; and - the defendant ‘alleges, that
he was mnoran\lof that fact at, the trial, though it must have been re-
turnable to the term preceding; for 1t is ssaed in March, 18.)4 and judg-
ment was not rendered uniil March, 1835. Can aJudvment at law be
impeached in chancery, when, by the party’s éwn'showing, he is gullty
of gross neghrrence or laches, and that too, in a case where his remedy
was complete and adequate at law. . We are not aware" that equity

has ever 1nteifered to set aside a judgment at law, for mere m‘egulan-'

ty. - In this case the judgment was perfectly regular, and the conti-
nuance properly’ refused. - To authorize a parly to be relteved against
a judgment at law, it must appear corclusively that the Judﬂment was
obtained by fraud, accident or mistake, unmixed ‘with any neglxgence
or fault on his part. The defendant cannot come into a courtof chan-
cery for a new trial or relief, when there is no Sp°CIal ground of sur-
‘prise, or ignorance of important facts mfmnsled or where no equltable
"c1r(‘umstances have arisen since the trial, and where he has neglected
to defend himself Wlth due neglwenw in the proper place.

Tl’llS principle is settled in the casc of Scotland vs. Wheeler, 3 John-
SOR’s’ Rep 288;: Dekemer vs. DeChatzZton, 4 Johnson, 92; and Baker
vs. Elking, 1 Jolmson s Rep.-444; Smith vs. Lowrie, 3 Johnson’s Rep.
322. In the case now before the court, has the party shown that he
was. taken by ﬂuxprlse? or has he sumeswd that he was wnorant of

any 1mp01tant fact Lhat "hag since come to his knowledge, and which- .

‘he could not have dleOVCI'ed before, by due dlhgcnce? Or has ‘he
alleged that the judgment was obtained by ﬁaud" Itis most mamfest

that none of these equitable grounds are char«ed in the bill; and it is .

equally evident,from hisown showing, that he was guilty of very gross
negligence, in not preparing his case for trial. Upon this allegation

‘of the bill, it is clear that the complama.nbhas not the slightest claim or -

pretext to the mterposltlon of a: court of equity. for rehef Is the con-

tract'set up b.y the vblll. _admltted bx the answer, or established by the

proof? The answer exptessly denies it. . The proof is vague and.
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li{gT‘xI{‘E uncertam, and does not legally establish thc a]lcvauons of the bill,—
Juiy, 1838.. The witnesses speak of a purchasc of -oil-stoncs made . by Andrews from
m: the complamant but they neither define or 1]lu:trate the nature or
FENTER. condition of the contract, nor do they say that the purchase thus made -
was to go in dlscharge of the complainant’s obligation. The letter
of Henderson does not stats thatthe oil-stones were so received or ac-
‘cepted. It merely says b at he was unwilling to make a contract for
the delivery of any more oil- elones, antil he heard from Andrews, and
it c]early intimates what had already been delivered was paid for in
goods.
If this. testimony stood uncontradicted, it would be wholly incon-
_c]uswe and unsahsfactorv, and would not authorize a decree upon the .
hill. The answer denies that any contract was made, or any purchase
entered into, for the dehvery of any quantlty of oil-stones, in payment
of the obligations and note held upon the complamant.
It admits a quantity of oil-stones were received on commission, and
states, after deducting the amount due for freight, charges, and ship-
‘ment, that the nett proceeds arising from the sales, were to be applied .
to the payment of his debt, and that no profit or balance is due to the.
comp]almnt on thataccount,as the sum for which they sold is not saf-
ﬁcwnt to pay the amount with which’ they are charged. Henderson,
the w1tness who made the.contract with the _complainant, and who
acted as the agent of the p'urtlcs and factor in the business, expressly
disproves ‘the whole contract’ -charged i in the complainant’s bill, and
_establishes the agreement fully 4nd completely, as set up by the an-
swer. ' The bill, then, containing no equity upen its face, and all its.
matenal allegations being denied by the answer, and expre=s]y dis-
proved by the testimony, should have been dismissed with costs.. The
court might here close their inquiries, but as there i is another 1mportant
questlon raised by the answer, which is directly before us, we consider
itour duty to examine and decxde it. The answer alleges that the plain-
{iff had a full and ample remedy at law, and having failed to make his
‘defence “before the proper tribunal, he cannot now come into a Court
of Equity. The-pleas to the action of debt in thls case, were payment.
and the statute of hmlta‘lons. -Itis obvious that 'the defence set upis
Aenhrely legal, and the pleas, if proved, formed a good bar to the
-action.. .
“The concurrent. jurisdiction of equity,” says J ustice Story, ¢ has
its true origin in one of two sources, either the courls of law, though .
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they have general jurisdiction in the matter, cannot give adequate, L];'(I)‘g]l(.z
specific, and perfect relief, or under the actual circumstances of the yuy, 1838

’ . . . - \& v W
case, they cannot give any relief af all.”  Story’s Com. on Equity, 93. xorewo

o 3 - . - ap . - vs.
Equity will embrace all cases of legal rights under peculiar circum- gpyrer.

‘stances, where there does not exist a complete, adequate and plain
. remedy at law. See Jeremy on Equity Jurisprudence, 282 and

207.

The ancient doctrine upon the subject was, that a cause shall not
be examined in Equity, after it has been tried and determined at law.
Cro. Jac. 335, Cro. Car. 595; 3 Inst. 33, 4 Inst. 36; Atkyns 323.—
But the severity of the rale has been greatly relieved by very many
recent decisions. In the case of Per)—y vs. Martin, 4 Johnson’s Chan.
Rep. 536 and Foster vs. Wood, 4 Johnson’s Chan. Rep. 67; Floyd vs.
Jayne, 6 Johnson's Rep. 479; the doctrine is clearly laid down, and
the chancellor in giving his opinion remarks—¢ That he does not know

of any principle tmat-will authorize equity {o take jurisdiction of a
case where the remedy was in the first instance full and adequate at
law; because the party may have lost that remedy, founded on negli-
gence, and not on accident, misfortune, misrepresentation or fraud.”
If a party becomes remediless at law by negligence, he shall not be
relieved in Equity. To entitle him to relief, he must show that he has
Yost his remedy at law, by firaud, accident, casualty, misfortune, or
misrépresentation. Fonblanque on Equity, p. 30, and the cases there
cited; 2 Cran. 334; 4 Cran. 53151 Call, 924, Where courts of law
and equity have concurrent jurisdictions, and the facts alleged are all

. examined at law, after the case has been decided, Equity will not ir-

terfere. 'To give to Equity jurisdiction in such cases, it is indispen-
gable to show that the party having the law in his favor, was prevent-
ed by some unavailable occurrence from bringing his case fairly and
fally before the court.

The question has been fully examined and settled in the case of
Smith vs. Mclwer, 9 Wheaton, 534. - « Admitting,” says Chief Justice
Marshall, ¢ the concurrent jurisdictions of Equity and Law, in
matters of fraud, we think the cause must be decided by the tribunal
which first obtained possession of it, and that each court must respect
the judgment and decree of the other. A question decided atlaw
cannot be reversed in a Court of Equity without the suggestion of
some equitable circumstances of which the party could not avail him-

self at law.” In the case -now before us, does the bill charge any
3
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cquxtab]e c1rcumstances that the complainant could not have availed
hlmself of on the trial at law?

Does. it’ allege surprise or the discovery of new evidence since the
trial, which by due diligence hie could not have procured before? Or
does it charge either accident, mistake, mlsrepresentatxon, misfortune,

“or fraud? None of these things are alleged in the bill, and as the -

complamant’s remedy wz& full and adquate at law, and he failed to
make it through: neghgence or ignorance, he cannot now be relieved
in Equity.

In every respect in which this case presents itself to our minds, ei-
ther on its merits, or the question of jurisdiction, we are cleaily of the

opinion, that the decree of the court below was evidently erroneous.
:Tli‘e judgment of the Circuit Court in entering up the decree, * must,
therefore, be reversed with costs; the cause remanded to be proceeded

in agreeably to the opinion here delivered, with instructions that the
‘complainant’s bill be dismissed for want of jurisdiction, with costs, and
that the writ of injunction be dissolved, and that the appellant have
the full benefit of his judgment at law, with six per centum damages

:\Qn: the amount released from the injunction.



