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. LITTLE
- ROCK,
Jan’y 1839

LOGAR .
8,

MovLpif;

RoseaT A. Locax cganst Lewis Movrpes.
. Error to Pope .- Circuit Court.

Where a defendant 4t the return term craved oyer and demurred, and after de-
murrer sustained, filed his plea, to which a demurrer was sustained, and a

. writ of enquiry thereupon awarded; an entry of default made at the next,
terfn is idle ay<d nugatory. .. . ) )

The evidence of @ Lovely claim is the ceitificate of the Register and Re-
ceiver, usually endorsed on the back of the proof, howing that the condi-
tions’of the act of May 24, 1828, and the stipulations of the treaty of May
23,-1828, have been comphied with. When the settler is able to adduce this

.. certificate, his right of entry is complete.. - .. . o Co

The old covenants of warranty inserted in ancient deeds,and the action upon
them have long since become obsolete in England, and never had a legal
existence under our form of government.’ o .
he covenants of seisin, of right to convey, and against incumbrances, are

~personal covenants, not running with the land, nor passing to the assignee:

. 'They are mere choses in action, not assignable at common law.. .. " ..

The covenants of warranty, and for quiet enjoyment, are in the nature of re-

, alcovenants, and run with the land. B . -

When the grantor of a Lovely claim covenants that he has a good and valid
claim, or full power and lawful authority to convey,. he will be compelled to
produce the evidence of his title, whenever it is legally demanded. - - :

In such case, if the vendee suspect the title to be defective, he is not bound to
wait till.he is legally evicted, but may commence, suit at any time, and
maintain his action, unless the vendor show that he has performed the con-
dition of his bond. Co-

Where the plaintiff declares, therefore, ¢n a covenant of seisin, or of good
right, full power and lawful authority to convey, it is unnecessary to allege.
an eviction; for the covenant is broken, if at all, at the very moment it is
made. - . : o

Al covenants, not prospeciive, and that do not pass with the land, are strictly
personal, and if there is noright or authority in the person making them,
they are broken as soon as made. o .

But in order to charge a party on a covenant of ‘warraaty, or for quiet enjoy-
ment, eviction must be alleged.

‘Where the breich in the declaration is that the defendant had no title. to the
claim he conveyed, and the plea answers thereto, that he ¢¢ had some title;”’
_ the plea is no answer, and a Gemurrer to it is properly sustained, .
The ultimate extent of the vendor’s Tesponsibility, under any and ail of the
_usual covenants’ in a deed, is the purchase money, with interest, and the
_covenant or deed is evidence of that purchase money. o .
An instruction, therefore, that the meacure of damages was the value of a
Lovely claim at the date of the covenant, is erroneous. -

This was an action of covenant commenced by Moulder in the court
below; to September, A. D. 1831, upon an instrument of writing un-
der seal, by which Logan conveyed to Moulder a claim to three hun-
dred and twenty acres of land, commonly called a Lovely claim, of
one Peter Mercer, and bound himself in the following words:. %And

«
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I‘gg'gr’("’ the said Logan hereby warrants and defends said claim to be good

Jan'y 1839 aoreeably to said act of Congress; and the said Logan further binds
LOGAN himself to make such other and further proofs as may be necessary
Moumzn to establishthe aforesaid claim.” The breach assigned was that the
defendant had made o such other and farther proof as were neces-
sary to establish the claim; that said claim was not a good and bona
Jide one; that the defendant had no title to said claim, and had fur-

nished no proof necessary to establish its validity.

At the return term the defendant below craved oyer of “the writing
declared on, and filed his general demurrer to the laration, which
was overruled; and pe thereupon filed his plea in bar, in which he al-
leged that the “said claim of the said Mercer is and was a good claim,
as covenanted by the defendant, and that the same was and has been
proven up accordmg to law, and all -the necessary proof has been

made, so far as the officers of the land office at Batesville required;

and that there never has been any notice  or-demand -given to or .

made on this defendant of gny other or further proof being necessary

to establish said claim; and that the said defendant had, at the time o

of -making said covenant, some title and claim to the said settle-
ment right of him the said Mercer.”

To this plea the plaintiff demurred, and the order thereupon isas - _
. follows:- - « Whereupon after hearing argument of counsel the court . .
- sustained the said demurrer. It is, therefore, considered by the court,

that the said plaintiff have, and recover from the defendant the costs

et

by him about denllurrer expended, and a writ of enquiry awarded, re- -

turnable at the next telm of this court.”? Nd further order was made at '_

that term.

At the next term the defendant was defaulted, and mterlocutory.-;-.

Judgmcnt entered against him, and the damages assessed immediately
by jury, for which damages so assessed, judgment was rendered at that

term,, “The defendant appeared before the jury in mitigation of dar- o

b

ages, and offered to reler'to all the stipulations, conditions, and cove- °
_nants, contained in the writing declared to show that the p]amtxff was -
catitled to small or nominal damages. This the court refused to per-".

‘mit, and instructed the Jury thatthey had only to find the value of a .

" Lovely cla.u[n, at the time the' covenant was executed.

- Coxmins and Pikg, for the plaintiff in error:

T he plamtxﬂ" in error contends that the demurrer to his plea as im-
. ey s :
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properly sustained. The pleais a full answer to the whole breach .‘ggg{“’
and every part . of it. It alleges the claim was a good ‘one, as cove- 30y 1833
nanted’ by him—that it had been proven up according to law, and: all LOGAN
the necessary- proof ‘made so far as required by the land officers—and | Mousoss,
further, that he had, when he made the covenant, some title and claim
to the said settlement right. =
Ttmay be herejobserv'ed that although one good breach is sufficient
and, therefore, there bemg one such in the declaration, to wit, that
the clalm was niot a good and bona fide claim, the demurrer to the dec-
‘Taration, was rightly overruled; yet, if there are several bad breaches
and one good one, and the plea.answers only the ‘good breach, it will
be adjudged sufficient. In this case the plea, although perhaps de-
fective in pomt of form, and. containing superﬂuous averments, an-
wers the only good breach, and is sufficient: The breach-that Logan
'hdd made’ no.other or further proof is bad, ‘because it is ‘not averred
that such other or further proof had become necessary, without which
there was no breach of the covenant. The pléa, however, goes on.
to aver that all the proof which was necessary had been made, and
that the land officers requu‘ed no more. The averment in the breach
that Logan had no title to the claim, is insufficient. An eviction by
better title is necessary even in chancery, to constitute a breach of
warranty of title. Greenby et al v. Willcoz, 2 J. R. 1.
If the allegatwn in the plea that he bad “some title ” is not:a suffi-
cient answer, where such answer is necessary; yel as it was unnecessa-
ry, the plea was netwithstanding good. A bad breach need not be no-
ficed in the plea. Wait v. Mazwell, 4 Pick.88.
Bat there is a still ‘more fatal error, and that is, that no- judgment
bemg rendered at the return ferm, except simply for costs upon the
;demurrer, and the defendant still having the right to plead over, a- writ
of enquiry was awarded; and at the next term an interlocutory judg-
‘ment was rendered by’ dcfault, the damages assessed by a jury at the
sa.me term; and final ‘]udm:nen.. rendeéred therefor.-- By the law of the
']and then, and stlll in force, it is provxded—-—that «¢ gl writs'of engui-
ry shall be executed at the next succeeding term after an mtcrlocu;ory
Judgment is given.” Dig. p. 393. 'The assessment of the damages.
in this, case.was, therefore in diréct uolatxon of law, and void, and the
Judgmﬂnt based thereon invalid..
The plamtlﬂ' in error- also contends that the court beloi erred in
directing the jury that. the measure of damages was the value of a
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ugllt-l: Lovely elaxm at the time of cxecutmg the covenant; and submits thag

Jan'y. 1839 the true measure of damages was the consideration mentioned in the -

m covenant, and interest thereon, unless there was sorething in the cov-

g.,u;n; enant ltSelf to, qua.hfy it—(no other evidence bemg produced)—and' ‘
tbat, therefore, his counsel were entitled to comment .upon, and offer
to the Jury for - their - consideration . in makmg up their verdict, the
whole covenant, and allits various strpulatxons and condntlons, inasmuch:
asthe verdxct mlght have%een materially aﬁ'ected thereby

‘The measure of damages in an action for breach. of. covenant of
quiet en_)oyment, and eviction, is the value of the land at the time of the
‘sale; and the pnce agreed on by. the parties is con51dered concluswe
-evidenge of snch valae. Kmney v. Watts, 14 Wend. 41; 2 Wend;
405 Staats v. Ten Eyck’s E: wlrsy 3 Caznes 311; Pitcher v.omegston,

4.0, R 15 Morris v. Phelps, 5J. R. 49; 5 J. R. 35; Waldo v.. Lacy,
'_TA_J}'-R 173;  Caulkins v. Harrzs,Q J. R. 324; Bennett Vi Jenkms, 13
J. R.’50; Marston v. Hobbs, 2 Mass. 433; Bickford v. Page, 2 Mass.
455 Bender v. Fromberger, 4 Dallas, 441; Duvall v. Craig, 2 Wheat,
62 n. c.; Letcher etalv. Woodson, 1 Brock. 212; Shepherd etal v. Hamp_
tony 4 Cond. R. ‘)33 Hopkins v. Lee, 6 Cond. R.23. '

-Inan actlon on’ coyenants of seisin and goorl right to. convey, the
damages are the consideration money and interest. Seé cases above—
and Caswell Vo Wendell 4 Mass. 103, Sumner v. Wzlhams, 8 Mass.
162; JV'zckols v, Walter, 8 Mass. 243; Harris'v. Newell, S.Mass 262.
'Leland V. Stone, 10 Mass. 459 Gore v. Brazzm, 3 Mass. 523

On covenants for warranty and quiet, enJOyment the" alue of dam-
ages, is‘t‘h‘e' same. See-as above-—and also’ in V1rg1ma, .Lowther \
Commonweallh 1 Hen. & Mun. 202 “Nelson v, .Matthews, 2Hen. &.Mu'n.
164 Bigelow v. Jones, 4 Mass. 512:~So in Sauth Carolma, Lzber \
Parsons,l Bay 19 Guemrd v. me sy 1 Bay 265—rand in Connectlcut,,
Horsford V. Wrzght, Kzrby 3—and New J ersey, Hulse v, thte, 1 Co:ce,
173--8oin Indiana, Lindley v. Lukm, L. Blackf. 266; Blackzoell v.‘
Board of Justwes, & 2 Black - [42--And in Kentucky, Harland v,
Eastland Hardzn, 590; Cox v. S’rorle, 2 szb 273; Cosby v. West, 2
szb .)63 Booker v. Bell, 3 Bibb, 173; Davzs v.. Hail,"¥ szb -590,
And the rule isthe' game on covenents to. convey, as on covenanta o" )
seisin, where there 1s an 1nab1hty to convey, not arising from fraud in
the vendor The rule of ddrages is in‘such case mva.rxably the pui-

: ehase money and mtcrmt #Rutledge v Lawr encé; 1:Marsh: 396; anlma

¥. Mazzell, 2 Marsh. 488
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FOWLER, contrazi - - - T S LITTLE
: ROEE,

The defendant, in’ error, contenda that the plea of thesaid Logdn Jan'y 1833
wras wholly insufficient i in' law, and no gnswer to the averments con- LOGAN
tained in the declaration; and consequently the demurrer to the saxd Mom.m
plea was properly sustained.  Said plea is‘'bad for duplicity, setting up
several defénces:—eéach subject matter of defence should have been:
set oyt in a separate ‘plea; unlesssaid Logan had pleaded general per-
formance of all the covenants, which jsnot pretended in said plea.—
Some of- the' distinict parts of said plea -contain matter, which' would '
~ throw the burden of the proof upon the plaintiff’ below, by a conclu-
siofi to the country, whilst other parts thereof must necessarily. conclade
with a.verlﬁcatmn, and p]ace the onus probandz on the said Logan ; con-
sequengly such.matter could not properly be included in the same plea
—the different parts being. wholly repugnant to each other. Said plea .

- also wholly falls, in form and substance, to respond to, the declaration; .
usmg terms which are not used, either in the covenant or declaration: .
and fallmg tQ use others, to which it was absolutely . essential to: res-
pond. . : -
The Judgment for co:ts ag'unst Logan; upon the demurrer to thxs
ylea, and,an award.of ‘a writ of enquiry to next term, is substantially. .
good, and sufficient to justify the assessment of damages at the sub-- -
sequent term. ltis not contended that the interlocutory judgment at
the return term is technically in form; but under the statute it is suffi- ..
cients No Jjudgment shall be abated, arrested, quashed, or reversed,
Jor any defect or want of form. Seec Pape, Steele, McCampbell, ng. i
pe 3922, sec. 25. There is sufficient on the record. o show that a judg-
,ment upon the demurrer was given, and a writ of erquiry awarded,,
which. is. substantially sulﬁcxent and such judgment was properly .
rendered, as a matter of course, agamst the said Logan, unless he had
asked leaveito plead over.. If he has failed’to ask such leave, it was
his own laches, of which he cannot be permitted to take advantage

m this.court... The assessment of damages, therefore, at. the subse- L
quent term, under said judgment on demurrer and award of a writof
enquiry, was: strictly legal. . And this pocmon, it is contended, cannot .
be shaken by the fact on the record, thata judgment by defeult was. .
entered at said subsequent term; which is but surplusage, and can in . A
‘no wise affect the case. Afler.an appearance by Logan, a judgment
by default could not be rendered and 'there appearing one proper
interlocatory judgment on the record, rendered at the return term,
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, Iﬁ""‘{%ﬂ -onsaid demurrer, thls court Wl]l construe the re cord that the one pro-

Jan'y 1839 perly rendered shall stand, and the one - 1mpxoperly entered and-not

‘ LOGAN material to the case shall be excludcd assurplisage. The assessment

Movioez. oOf damages, then, was made at the next term after the awardmg of
the writ of enquiry, as'the Statute directs,

. The defendant in error also contends that the instruction given by
the said Circuit Court to the jury; was in accordance with ]aw, ‘and
that the value of a Lovely claim as specified in said covenant, was
the true measure of damavec under the state of the evidence present

ed by the Bill of Exceptxons.

Liacy; Judge, deliv ered the opinion of the court: :

This is an action of covenant founded on a writing under seal by
which, Logan binds lnmself to convey to Mulder, the Lovely cclmm of

- one Peter Mercer, to' three. hundred and twenty acres of land, and
warrants the same to be a good ¢ Liim agreeaply fo the act of congress, -
and to make such other and further proof as may be found necessary
to establish its validity. The breaches assigned negative the general”
terms of the covenant; and .allege, that the covenantor.did not make
any other and further proof to cstublish the claim, that the clalm is not,
a good and valid claim, and that at the time of execqtmg the deed,
the defendant had no title to said claim.

- At the return term of the writ, the defendant in, the. court below, ap-.
peared and craved oyer of the writing sued on, and filed a general
demurrer to the declaration, to which there was a joinder, and judg-
ment was thereon ngen against the demurrer. . He then put in a plea,
of performance, averring that no other or further proof was necessary
to establish the claim, that the claim was a good and valid q}a.m, and, -
that he had some title to the settlement right of him, the said Mercer.

To this plea there was a dcmurrer, Joinder, and judgment against
the suﬁimency of the plea; and a writ of enquiry was thereupon award-
ed to the next succeeding term.” At the return term of the. writ, the
entry is; that the defendant made default, and a jury was then called
to exe};ute the writ of enquiry; who #ssessed damages for the Breach_
of the condition of the covenant against the defendant, and final judg-
ment was thereon rendered. At the trial of the cause, the court in-
structed the jury that the measure of damages was the value of a Love-
ly claim at the time of executing the covenant, and refused to permit
the auomey for the defendant to read its conditions as evidence in -

miteation nf damages, o
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To the opinion of the court a bill of exceptions was filed, and made LJTTLF
part-of the record, and the case is now brought up to thls court, by a Jany 1839
writ of érror toreverse the Judgment below. m

The assxgnment of errors presents the following questions for our ex- Mouiosa,
-amination and decision, . Fi zrst., are the. procecdings in the cause, in
awardin 1g and execuling the writ of enquiry, illegal? Secondly, isther®
-a good cause of “action laid in.the declaration, and are the breaches
well assigned, or in other words, is the defendant’s plea-asufficient an-
swer to, or:denial of the allegatmns charged? ~ Thirdly, what is the
trae rule ox:méasure of damages for a breach of covenant of seisin, war-
~mnty, or to convey a good and valid title. The first question presents
no dlﬁiculty, and may be briefly disposed of. The writ was awarded
and executed in strict conformity with our’ statute on the subject, the.
entry that the: defendant made default at the return term of the wrlt7
was Wholly idle and nugwtory, for the record shows that before that
time, he had appearced and pleaded to the action; and such an entry
bemg an improper and illegal one,, surely cannot be permitted to set
aside and annul’ both an interlocutory and final judgmient properly
rendered, and regu]ar]y entered up in the cause. See Dig., p, 322.

Before the court proceeds.further in their investigation, it isnecessa-
ry todefine what is meant by the term Lovely claim. Itis a donation
made by the general government, of two quarter-sections of the public
lands, according to the legal subdivisions of the public surveys, to a

- particular class of persons, who are embraced by the act of congress
of thé 24th of May, 1828, and who have complied with the conditions
therem imposed, and also with the stipulations of the treaty ratified
betweén the United States and the Cherokee Nation of Indians, on
the 28th of May, 1828 Bee 2d vol. Laws of the U. States relating to
the public lands, p. 233, sec. 8-9,; and Indian Treaties, -No. 97, p. 52.
The evidence of the claim, is the certificate of the register and receiver
of the land office usually endorsed on the back of the proof taken before
them, showing that the conditions of the act,and the stipulations of the
treaty have been complied with. Whenever the settler is able to ad-
duce the certificate of title, his right of entry, which in the first in-
stance was %nchoate, then becomes complcte, and he is fully author- .
ized to make a location orentry of the land cla1med according to the
pxovmon of the law under which his interest accrues; and the govern-
ment on the presentation of the certificate of the reglster of the land
office to the secretary of the’ treasury, is bound to issue to him or hig
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’;g‘g&m heirs a patent or grant for the land. 'The covenant declaredon, war.
Jan'y 1839 rants and defends such a claim to be.a good and valid claim, agreeably
‘ LOGAN to the act of congress, and purports fo convey.a good and lawful title
Mouwm under it., 'The declaration is not.accurately or. formally drawn, bat is
;believed, however,-to be substantially correct, if it conitains a.good
.cause of action. As there was a demurrer to the plea, if. the declara-
tion is defective, or.the breach is not properly assigned, the. court. will
go back to it, and give judgement against him who committed the first
fault in the pleadings. ~ This. brings us to the-consideration of -the na-.
ture of the covenant sued on and the conditions it contains.. .It is a deed
of bargain and sale to convey a Loyely claii, with a warranty of title.
-The breaches assigned negative the general words of the covenant;
.but the cause of, action, if, there be any, “arises from the allegation,
that at the time the defendant executed’thé covenant, he had no good
- or yalid title to the claim in controversy. It is contended by the plain-
tlﬁ' in error, that this is an action founded on a warranty of title, and
‘that no recovery can be had, because the declaration no where
alleges an eviction. The old covenant of warranty usually inserted
in ancient. deeds, and the action upon them have long sincé become
obsolete in England, and it is believed, they never-had any legal
existence under our form of’ government; thej were réal - covenants
running with the land, whercby the grantor of an_estate in frechold
~ warranted the title, and he and his heirs upon voucher; or. judgment
rendered against him in a writ warrantic charlae, were bound to .give
othér lands to the value of those from which there had beeneviction:
by a patamount title; the. heir of the warrantor was liable only on the
,condition that hie had otlier land of equal value cast on him by descent.
The intreduction of personal covenants info medern deeds, has long
since superseded this mode of conveyance, dnd the usual covenants in
such case are:  First, that the grantor is.lawfully scized; .Second,'t:hal;
he has.a good right.lo convey; Third, that the land is free from-incum-
brance; Fourth, that the grantee shall quietly enjoy; Fifth, that the
grantor will warrant and defend the title against all lawfal claims.”
The covenants of seizin, and of right to convey, and agamst incum-
brances are personal covenants, not running with the land, nor pacsmg
to the assignee, bat are. declared to be mere choses in aclion, not
assignable at common ]aw. ,The covenants of warranty, and of quiet
-enjoyment, are in the nature of a real covenant,and run with the land,
_and descend to the hcirs, and are made, transferable to-the assignee,
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fin' the: present case:the cause of action’ does not résult’ fromn the ‘cov- *
enant of warrarity;' nor on. the, defendant’s failure to make other and Jany
-further ;proof “toestiblish the Vahdlty ‘of - the ‘claim;. for the plea fully LOGAL
answers ‘both of these" 'dlegatlons, but it ‘acerues on the substantlal Hotire.
averment that at the time of executing the deed, Logan had no nght
mor-title to the donation-claim of Peter-Mercer. B

. What is the. obligation 1mposed by the assxgnment -of suchi breach?’

Maust the vender allege'an eviction to_sustain hiis action, or if he avers
that the vcndor never liad any- tifle to convey is the allegation ofan’
evicion- dxspensed with? “When‘was the covenant broken,or it what
time did the. cause of action ‘accruc? 'This question isreadily answered
by attending to-the:nalure of the: pleadmgs in the cause, and the lega]
presumptions -they raise.

‘The grantoriscertainly bound by the deed. In thathehasasserted
he.has a good and.valid claim, or full ‘power: and ]awful authority 1©
convey, and consequently he has’ voluntarxly taken -‘upon himself the
burden of proof, and as it was'more ‘properly in his own knowledge,
what estate he had gramed than tht of the graritee, who is presumed
to be a'stranger to it the-court will compel him to produce the-evi-
dence of his title, whenever it is legally demanded; so that they may-
see whether at the. time he executed the covenant, he had ‘a good
-and valid claim, or full ‘power and Tawfal authority to- convey; the "
‘ventlee:i is supposed to. rcly on the vendor’s-deed, and-if ne suspect ‘the -
titleto. be- defcctive, he is not bound to wait until he is lawfully evncted,
bat:may commcnce suit at any time, and‘maintain his action unless the'
vendor show he has performed the condition of his bond. What is that °
condition?. % The:vendor has covenanted he had a good right and law--
ful authonl:y to convcy,whxch is equivalent to a covenant of geizin; and -’
hat: being the case, the law will not permit him to shift the responsx-
sibility from his own Qhoudders on to those of the vendee.” It is imma- -
‘terial in whom the title is vested ;:the granior has declared that it vests -
in him, and he is bound by his deed and'the legal presumption arising
from it, to- show what litle he possessed, when his grantee questions it
in ascourtof j fjustice. -His authority to cxecute the covenanti is derived -
from the’ legal interest he had inthe claim, and where there isno n'rht
-or tifle there can be no authority toseil.  Itis, thercfore,unnecc~actry
for a -plaintiff in- declari ing on a covenant of 'seizin, where a defend-

s ant binds himseil’ that he has geod right, full power, or lawful authority
¢o grant,to allcge af ev1ctxen,m ordér to maintain’ the- action, for"
H
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TiockE the co__vena‘:r'rg is b(jqken if at ’;zi‘]“lc,:at the very moment it is executed, and
Jon's 1399 a right. of action accrues in'sla}xtly upon the breach of it. ~ All ¢ove-"
LocaN mants that are not prospective, and that do not pass with theland, aré
Sovrozs. strictly per_sbnal covenants, and if there is no right or‘{lu.thority_ in the
Party executing them, they are declared to be broken so soon.as made;
and may be sued on at any time, and a recovery had without alleging\

an eviction, or an interruption in the title. The leading case on this

subject is that of Bradshaw, 9 Co. Rep. 60; where the true rule was

laid down by all the judges, which has been followed up ever since.

In‘the case of Muiscot vs. Ballet, Cro. Jac., 369; and Glinister vs. Aud-

ley, Sir T. Raym; 14 the question was again brought under discus-
sion,.and the decision in Bradshan'’s case fully sustained. The doc-

trine settled by those authorities has been repeatedly approved in ma-

my recent cases by the court of king’s bench, and it has been expressly
recognized and reasserted by most, if not all of the American decisions

on the subject,. 2 Saund. 181, n. b.; 8 East. 80; 8 T R, 459; Bac.

Ab. Cov. 155 Pullin vs. Nicholas; 1 Leo. 83; Cro. Eliz. 749, 916:

Greenby vs. Willcocks, 2J, R. I; Hamilion vs. Wilson,4 J. R.72; Ab

~bott vs. Allen, 14 J. R. 248; Com. Dig: Pleader C. 45,'49; Marston vs.

Hobls, 2 Mass. 433; 2 Root’s Rep. 45 Sug. on Vend. 415; Morris vs.

Phelps, 5. R. 49; Delavergne vs. Norris,7 J. R. 348; S. P. Stanard vs.
Eldridge, 16 J. R. 254, “The rule is different in covenants that run

with the land; at common law upon voucher, or upon the writ of war-

rantia chartze, the demandant recovered of the warranfor to have other

land of equal value with the lands of whic feoffce is evicted; and when
personal covenants were introduced as a substitute for the remed y on

the vouchers and warrantia, the established measure of damages was

_ nwot at all varied-or affected. In order-to c}iarge a party on a.cove-

nant of warranty, an eviclion must be alleged by a paramount legal

title, and 50 on a covenant for quiet enjoyment, for in both of these

cases there is no breach of the: condition, unless an eviction be had,

for it is that which ‘constitutes.the breach, and gives a good cause of
action; 2 Saund. 178, a. n. 9, 181 a. n. 10; Dudley vs. Folleatt, 3 T.

R. 584; Johnson vs. Smith, 1 H. Blackstone, 34 \Greenby vs. Wilcocks,

2J. R. 1; 3 Marsh. 324; Marston. vs. Hobbs, 2 Mass. 439; 21(61;!,

475. “This principle may be considered conclusively settled; thatin

all personal covenants, where the grantor has no right or title to convey,

the breach.of the coyén_ant happens, if at all, at the very moment of

time the deed is executed; and in declaring on such a.covén'ant, the

1
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phaintiff need not aver an eviction, but the burden of proof is with the LS

defépdant, and it devolves on him to show what interest he had in the Jar'y 1639
ég_tate or. chattels, in order ‘that the court may judge what authority L0GAN
he had to makentlie grant or agreement. This being the caseyit ne=. M&v::m.
_(ress:«frily follows, that the declaration in the present case, sets out &
good cause of action, and that the breaches are there properly
., assigned. 1t has already been observed that the plea answers folly
. every part of the declaration except the averment, the defendant had
no title to the Lovely claim of Peter Mercer. In regard to that breach,
which constitutes the real cause of action, it wholly avoids the . issue;
and hence as the breach is well assigned, t{be'ple@'imust of course, be
defective. “The allegation is, that the defendant in the court below
has no right nor title to'the claim he conveyed. - The plea avers that
&he had: some title tq the said settlement right of the said Mercer.”
What kind of  interest, or title had he to the claim as set forth in his
plea? Was it an estdte for life or for yeéfs, or was he seized of an
indefeasible estate of inheritance in fee. - It certainly cannot be pre-
‘tended that the words “some title,” mean any one or all of these
estates. If they mean any thing, it is, that the defendant bad no title
at all, and his plea negatively establishes the charge made in the
" declaration, which is,jthat at the time the defendant executed the
covenant sued on, he had no right, title or interest in the Lovely claim
of Peter Mercer.. Th! court, therefore, rightfully sustained the demur-
rer tothe plea. '

The only remaining question to be decided is, what constitutes the
‘true value or measure of damages-in actions for a breach of personal
“covenant where there is no fraud alleged. 'This question can scarcely.
any longer. be regarded as open’ for investigation; the adjudications
on the subject have been ‘so {requent and conclusive upon the poiat,

that nothing can be said in support of the justice or policy of the rele.
It may now be asserted that the ultimale extent of the vendor’s res-
ponsibility, under all and any of the usual covenants in his deed, is the
*purchase money with interest. Thisis helieved to be the general rule
‘throughout the United States, and is particalarly applicable to the con-
dition and situation of our country; Staa ts vs. Ex’0rs of Ten: Eyck

. Caines 112; :Pitcker vs. Livingstor, 4 Johnson R. 1; Caswell vs.
' Wendall, 4 Mass. R- 108; 4 Dallas® 441; Marston ve. Hobbs,
2 Mass. Rep. '434, 455; Dowsale ve. Crains, 2 Wheatim; 62, 5. c.5
Latcher & Arnold vs. Woodson, § Brock:, 212; Shepherd & Others ws.
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S 57N’ . Hampton; 4, :Conds. Rep:; 233 ; Hopkms vs. Lee, 6 Cond. Rr'p..23 Sume
- {'lfff ner vs, .Wlﬂlam,. Mass. Rep. 162; Nichols vs, Walter, 8 Mass. Bep.,
vean, 2433 . o N T o o
ch:m The concxdemtxon money and mterest is the compensamon in dam-
ages that-the vendee is entitled {0 recover, and:the-covenantyor, deed.

is evndence of-that value: . «.The intcrest is given to- countervall the
mense profits that.the. gmntor isliable-for, and:is, or; ought to be.com- -
mensurate in point of time, with the legal claim of the merise profits.””
The consideration money is the-amount agreed.on by the parties them-- -
selves.” What is it. that the vendee Ims partnd -with,. or the vendor:

received?. Merely the purchase. money, with-intercst; cenamly then,
the vendor should not be liable where there is no intentien or evidence
of fraud, to- a- greater extent than- h1s vendee has been 1nJurcd and
that is the consideration money and iaterest.. To establish any other
.pnncxple would: be to ‘commit, in most cases, great-and palpablei m_]us-
tice, and in ma 1y, certain and speedy rain. * In the instructions given.
by.the circuit court to the jury.on that point,.the -principle here laid
down as to the measure of damages was clearly departed ﬁom, and-of.
course, that decision is‘manifestly erroneous.

The instructions are, that the value of a Lovely clalm at the date-.
of the execution'of the covenant, and ot the conmderatvon money and._
mterest was the correct measure of damages. ;. The Judgmert of the -
cotirt. below must therefore be reversed with. costs, and the cause
remanded to-be proceeded in-agreeably to thet_oplmou heré efpressed.. .



