OF THE STATE OF ARKANSAS.

SanmuerL Estinn against BensayiN Bariey.
Exror to Chicot Circuit Couri.

A writ issued since the admission of Arkansas into the Union, is void 1f it do
not run in the name of the State. o
After a reversal on this ground, the plaintiff in error will be considered as
regularly before the Court below, and must appear and defend_as if he had
been served with valid process.
This was an action of debt brought in the Court below by Bailey
against Estill, and a writ of summons issued, commencing as follows:
& D 4 { NS )
STATE OF ARKANSAS, 2 The United States of America,

“County or Cmrcor.
To the Sheriff of Chicot County—GREETING:”

At the return term, the defendant below appeared, and moved fo
«dismiss the writ, for defects and informalities on ifs face.” This
motion was overruled by the Court, and thereupon the defendant below
permitted judgment to go against him by default, and brought his
writ of error to reverse the judgment for error in the overruling of the
motion to dismiss. The writ 01‘i}gin‘ul borc date February 20, 1837,

Trarvart and Cockz, for the plaiatiff in error:

The Constitution of the State requires that all writs should run in
the name of the State of Arkansas. This writ does not run in the
name of the State of Arkansas, but in the name of the United States,
and therefore the writ should have been gquashed.

The motion is to dismiss the suit. The writ is the commencement
of the suit, and the foundation upon which it rests. If the writ be
void, of course there is no suit; and therefore the motion to dismiss the
suit for the want of a sufficient writ is correct. 'fhe technical wording
of the motion is to set aside the proceeding, which is the same thing.
See 6 Mon. 560; 2. J. R. 190, Bunn v. Thomas; 2 Ld. Raym. 775;
4 J. R. 309, Bank v. Bernard; 5 J. R. 233, Merrill v. Wagner; 1
Tidd 182, 188, 192; Gould’s Pl. 27.

Fowier, Contra: Tn this case the plaintiff relies on a single error
assigned, which supposed error, the defendant contends, does not exist
in the record. The defendant admits that the writ should run in the
name of % The State of Arkansas,” and contends that the writ in this
case does. The words ¢ The United States of America” in the com-
mencement, are but surplusage, and cannot vitiate, nor are they re-
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% puguant to the words % The State of drkansas” which are also el
2. 1838. i ennformity with the State Constitution. "The two phrases may well
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stand together. Unmwaning technicaities shodld be discountonanoed.
It &5 allso insisted thatt the eppearance of Estill in the Cout: beﬂmw

'cmveﬂaﬂz:emegnﬂaﬁdym&ewt,ﬁmy@m%ed.

EM:Y,, JMge, delivered the opinion of tthe @mu.rb .

This case was an action of t&ie!h‘thmghﬂby Bergafm'm Bazday agzunst
Samud Esillin the Chigot Cireait Court. 'ﬂﬁhe «defeudan’t Ty hiis iat-
?tmmey moved the coart to d:snnasﬂ:'bre suity 1buftiﬂue motion was overraled
and Juﬂgmmften‘hemﬂ °p a_gamﬁt him by ‘@cfacllt. * To meverse the

Jjudgment, ke has soadl out his writ of ©NroT, aird now [prosecttes it in
this coarl.

Thete is bat one jpoint raised by the record or Ghe : assignment of
emor; and that has been fully decided in the case of Gilbroath ws,
Kuykendall. Sce 1 Pike’s Rep. 50,51,2,3. The writ beoars dafe
on ‘the 90th of Pebruary,, 1837, and it mans inthe namef fhe United
States of America. Tt was isved sinve the admission of Arkansas
into the Union; and of courss shodd lrave ron in the wamnve of the
State; for by the 14th Sedtion of atide VL. of the Caonstitation,
itis declared that <l wriits amd ofher prooess shall men in fhe mame
of tthe Statef Avkansas.” | And s his wriit does mat, it s fherefore
wall and woid, and the jodgment below must e reversed with costs.
PBat as the plamtiff in evror has wolantarily made bimsdlf = patty
to the suit by appearing and prosecdting Whis wiit; lre mnust now e
considered as regularly Ibefore the court bellow asif e bad been (ﬂn)ly
served with @ walid jprocess tto appear @t e fterm to whirch the cause
wasretarnable.

The case miust therefore be remanded fo iﬁlrre Qhitoot Cirosit Comt,

o be proceeded thereinagreeably to this opinion.
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