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Gemmxoe . Weonsiey agernst Winzzar Cosnuxs.
Ezror to meforef Cireust Gmrt

o enits agninst several defendents; residing in different .conntics, wlra% a
counterpart of the writ is issued toa county otherthan that in which suitis
eommenced, the counterpart, must correspond strietly and in every respect
wigthe eriginal, except. in its direction to a different shoriff:

A party may be permitted to quash his own writ, wherethere iz error m xt,ns
he:

can proceed no farther, and it werksa discentinuanee.
£ there be ervor i the cosn

thete must bo ervor in the original, andide
dismissal or quashal of one is & dismissal or quaskal of the other.
A sommons in which the place of helding Court ie not named,. xsermmm

This was an acuen of debt, wstitated in the Conrt bebw by ﬁhe de-
fendant in error, as assignee of Randelph & Keethley, against the
plaintiff in error, and Martha Frimble, alins Patsy Riggs, joint promis-
- gore. 'The plaintiff in error being a resident of the county of Craw-
ford, and his co-defendant below = resident of the county of Washing-.
ton, a writ of summens issued upon the declaration, directed to the.

Shenff of Crawford wunty, and a counterpart thercof to the Shenff
of Washingten county. .

The suemeas to Crawfoxd mnty ren as
 follows:. »
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GreENur D
WomsLEY
vs.
WiLL1AN
CrMMINS,

CASES IN THE SUPREME COURT

“ TERRITORY OF ARKANSAS, S
. County of Crawford, } ct.

“The United States of America to the Sheriff of Crawford county,
“Greeting: You are hereby commanded to summon Greenup "D.
% Womsley and Martha Trimbie, alias Patsy Riggs, if they be found
“within your bailiwick, to 'appear before the Judge of our Circuit
“Court, at the court house in the county aroresain,” &c.; and the
summons tc Washington was in the same words, except that it was di-
rected to the Sheriff of Washington county.

The writ and counterpart were regularly served, and at the retarn
term the plaintiff below moved the Court to quash the counterpart for
uucertainty, inasmuch as two counties were named in the commence-
ment thereof; and the parties were required fo appear ¢ at the court
house in the county aforesaid;” an uncertainty not existing ir the origin-
al, although one was a literal copy of the other,except in its direction to
the Sheriff of Washinglon—the county of Crawford only being nam-
ed in the original. The Cowrt sustained the motion, quashed the
counterpart, and permitted the plaintiff below to proceed against
Womsley alone.  Womsley then craved oyer, which was granted him, .
and he plcaded nil debet, to which plea the plaintiff below demurred,
and the demurrer was sustained, on the ground that the plea should
have been sworn fo, under the statute—and the plaintiff below then
had final judgment upon the demurrer.

The plaintiff in error assigned for error the quashing of the counter-
part of the writ, and permitting the deferidant below to proceed against
Womslsy alone, and also the sustaining of the demurrer to the plea of
nil debet.

FowLEr, Trar~NaLL, and Cocke, for plaintiff’ in error.

The Court on the motion of thie plaintiff had no right to quash the
counterpart of the writ. It was an exact copy of the other, and there
was no defect on its fuce or in the return of the Sheriff. . Therefore, as
there wasmo defect in the writ or in the return, the Court had no rea-
son or authority toset it aside, particularly at the instance of the plain-
titl.  Steele’s Digest, 312.

The plaintiff’ contends further, that even under the statute of the
Territory the plea was good. Vide 1st Chitty, 422; 1st Salkeld,
5655 lst Saunders, 38. The plea of nil debet, under the stutute, does
not put in issue tiic execution of the note. 'The pleais in the present
tense, and alleges that the defendant was not indebted at the time of
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bringing the suit; and, therefore, as the plea does not put'in issue the 'LéTo'gll('E

execuation of the note it was not necessary to support it by affidavit. See Juiy, 1838.
. NN T

Missouri Reporis, 487, 161, that nit debet and non assumpsit are good Grizsee D

pleas to an action on promissory nofe.

Cuoamins and Pixe, conira: The settled practice of the country sus-
tains the judgment of the Court below upon the demurrer to the plea
of nil debet. It has been often decided that such a plea is not good,
under the statute, to an action of debt on a promissory note.  Steele’s
Dig., Jud. Proc.,Sec. 23, Art. 2. See 5th Bac. Ab. 460; 1 Wh. Sel.
4055 1 Ch. Pl. 478.476; Gould Pl 310; Steph. Pl 307.

Asto the quashal of the counterpart, it seems clear that the plaintiff
could net assign this point as error, if the quashing of the writ had been
wrong and illegal, which isnot the case.

This counterpart neither gave a legal right to Womsley nor took aiy
from him. It neither extended nor limited his liability to the laws of
theland. Itwas a mere matterin which the plaintiff below and Martha
Trimble were concerned,and no one else. It was a mere suit between
her and the plaintiff below, and Womsley was in law no wise concern-
ed. The plaintiff in error might as well assign as error that in the case
between John Doc and Richard Roe an error was committed which
should operate to reverse this case. Womsley was not a party to the
counterpart, and cannot assign for error a matter to which he was no
party and in which he was not legally interested. His concern in her
being a party was a mere possibility, not a legal interest. Again—
Was the dismissal of the writ an act of the Courl—a judicial act? It
was the mere act of the plaintiff, who can dismiss any process he has
power to'issue. It is a clear principle that a plaintiff in error cannet
assign, or obtain relief for, errors (admitting them to exist) in matters
not judicially acted on by the Court below, and which are not con-
nected with his right.

The plaintiff below had a legal election eithertoinclude ¥Mrs. Trim-
ble in the action or not; the defendant had no right to have her in
Court. How then, as by the statute this cannot be denied, can the
plaintiff Womsley complain, and reverse this judgment because she
was not sought to be made a party to the judgment? There wasan
election given to the plaintiff below. There is no law taking it from
him at any subsequent period. The books abound with authority that
a plaintiff can at all times dismiss his suit or process. These exist by

WomsLey
vs.
WinLiax
CuMMINg.
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Hocey bis discrétion and terminate when be pleases.. The general doctrine
Ny. 1836, cencerning: writs and process (See 3Blackswne, 272-3\ ﬁlﬁy susiams
-
Goexsve D this posutmu. -
wﬁfm But this counterpart was notoriously bad on the face of nt. lt was
X‘;:: issued to Washington county, and the. defendant was not infofmed*in-
which county she was required to appear.  Two counties are mention-
ed inthe first part of the writ, and she was commanded to appearat the
court house in “xaid county.” Now there might have been some rebson -
for mtendmg the county of Washmgwng bat there can be” none that
Crawford wasmeant. A -counterpart is not necasanly a literal copy:
of the original. ~ A literal copy:in this case. is uncertain, sod might in
many cases be vnid of meaning, The counterpart should contain the
same command with the original. That' command in this casé isto
summon the defendant to appear in the county of Crawford. - “Thié the
counterpart does not do iri ‘this case. Itis therefore variant from the
original, although a literal copy, except in thé change of one word. - If
it vary from the eriginal, may it not be quashed?: {f quashed,is the
eriginal also quashed, where the very ground of quashalis that the cobn=
terpart is bad, because it varies from the original?” What is the quash-
al of thre counterpart but a dismissal as to one defendant? May nct the
plaintiff at anytime dismiss as to one and proceed againist the othert—
Because he has a bad writ against one defendent; shall his good writ
against the other avail him aothing? Sec. 3d of ‘Judicial pmmmgs
points out the nagure of this- ‘writ—see, ako, Sec. 15. Digest; p: 316, - .
A writ ‘must be certain in every part and % every fntent. - It-
s zo writ unless it be so. See Com. Dig. p. G835; 339 '3 8@9 338,
13;-2 Bac; 4b, 456-7, 480.
Woinsley vras not & party to the judgment of the Court quashmg%e
counterpart, and can neither assign it for exror; nor bring error for it.
That judgment affected neither his legal liabilities nor his rights. e
bad not then; nor has he now, any right to object to it. He coald
bave made no wotion; and - predncated 1o action; o orunder the unm-
terpare served o6 his co-promissor.
> Drcgson; Judge; deliveréd the opinion of the Court: - This is
action of d&bt; commenced- -by Cummins against Greznup. D Womsley
ahd one Martha ' Trirmble, “alias Patsy Riggs. "Under the act of the-
Legislatore egulating the mode of proceeding where there are seve-
ral defendants; residing-in’ different counties, {See Diges, P 312?,) a
counterpart of thé. wiit issued -against Fomsley in Crawford county, -
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was seit to Washmgton and served upon Marthe Trimble, alias Patsy LITTL ocx,

Rtggs Fity, 1938
o The’ wﬂts\appear to have been regularly served, and at the return grsawor.
terin thereof the Court below, upon motion of the plaintiff, quashed the O

Witnan

writ ‘ssued to Washington county, upon the ground that it was void, courrme
foruncertainty.appearing on the face of ity and penmtted the plaintiff
to proceed against Womsley alone. .

: . Qyer.of the writing declared on was craved and granted and the
plea of nihil debet filed, to which a demurrer was sustained, and Jjudg-
ment-thereupon entered in favor of the plaintiff to reverse which,
Wlomsley assigos’ various causes of error.- In the investigation of the
éasiwe are necessanly led to an examination of the counterpart which
wis guashed-of set aside by the Court.

t* The statute pre=cnbes that in all cases where the obhgor or obhgors,
maker or makers, of any note, bill, bond, or contract; reside in differe
ent tounties, it shall be lawful for the plaintiff to'institute a suit aga.mst
all.or as many of them ‘as he niay think propery and it shall be lawful
fot the Clerk of the Court in which such suit shall be instituted, to’
make ontaseparate summons or capias, as the case may be, agdinst
the . person or persons residing in a different’ county, directed to the
Sheriff of the county or counties where such person or persons reside;
and endorse on such writ that it is a ‘counterpart of the writ issued
where such suit is'commenced. )

It will be observed that the counterpart is but a separate sarnmons,
which the party is permitted to have, to save farther htlgatxon and the
aceumulation of costs.

Upon the service of the process upon the several parties, they" stand
precisely in the same: position as if they were all residents of the same
county; it follows then that if the separate summons against Patsy’

Riggs, alias Martha Trimblé, is but a counterpart it must correspond™
strictly and it every respect with the writ issued against Womsley, with®
the exception'only that they are directed to different Sheriffs; if there*-
should be a variance, it would. nqt conform to the statute, and could
consequently be taken advantage of by the party. s

In thisinstance, it appears upon the motion of the plaintiff, thie coun -
terpart or separate summons against the defendant in Washmgton
county was quashed for esror appearing upon the face of it. Thatthé:
plaintiff had a right to dismiss his case will be conceded; and though
vie have been unable to find a case reported in which a party had his
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own writ quashed, yet we sce no reason why he-should not be permit-

July, 1838. ted to do so, where there is error, and it operates as a discontinuance,

ersznue D and he can proceed no farther in hissuit. But in this case, therc be-

Womsrry
vs,
Witriam
CuxMns,

ing two defendants, he appears to have proceceded upon the ground
that one summons was good and the other bad, although they are
counterparts, and must correspond with cach other.

The writs against Womsley and Riggs, alias Trimble, do correspond,
and therefore if there is error in one it must consequently extend to the
other, and the dismissal or quashing of the process against the former
must operate in the same way upon the latter.

We are of opinion that the summons issued to Washington county
was erroneous, inasmuch as the place of holding Court was not set
forth therein. See McCampbell’s Bigest, p. 314. The"&rcuit Court
should not have permitted Cummuns to proceed any farther in his suit,
but have dismissed the same with costs. The judgment of the Circuit
Court must therefore be reversed and set aside with costs, and further
proceedings be had thereon not inconsistent wiih this opinion.

In this case Rineo, C. J., having becn of counsel, did not sit.



