OF THE' STATE OF ARKANSAS.

Wirian B. Mrans against CroMwurnn axp GurHREY.
Arvran from Jackson Circuit Court.

By the laws of this State, if a non-resident plaintiff fails to file & bond for
costs when he institates his suit, or it a resident plaintiff becomes non-res-
ident after the institution of his suit, and fails to file a.bond for costs, after
the defendant or the officer of the court has taken the proper steps to compel
him to do so, the defendant inay take advantage of it, either by plea in abate-
ment, or motion founded upon the afiidavit aund notice mentioned in the
Statute: And the clerk or sheriff may move to iiismiss on notice without
affidavit. : _

When the objection is taken by a motion, the plaintiff may file his bond at any
time before the motion is actually made in couft, and proceed with his suit.

The omission to file a bond for costs, is matter in abatement only, where a
non-resident sues. If the plaintif becomes non-resident after the com-
menéement of his siit, it may be pleaded in abatement puis darrein conlin-
wance. And whea such plea in abatementis filed, the plaintiff cannotsub-
saquently filehis bond for costs, but must take issue on the plea.

"The want of a.bond for costs cunnot be taken advantage of by motion, withont

" afiidavit er notice. .

This was an action of -debt commenced in the court below by the
appe‘{la@t against the appellees, to May Term, 1838. At the réturn
term the appellees moved to dismiss the suit, because the plaintiff was
a non-resident of the State at the time of commenéing" the suit, and
no bond'for costs was filed at or before the commence-ment'of the suit.
These facts being proven, the court sustained the motion,.and.the
suit was dismissed, from which judgment of dismissal an appeal was
taken.

Haccarp, for the appellant: v

It will be seen that any lawyer may issue writs, &c. See McCamp-
bell’s Digest, 324, at top of page; and section 5, 6,7,and 7, J udi(_:iél
Proceedings, that if costs are secured to officers, &c. the object of the
law is complied-with. The statute as.to costs is remedial, and, there;

fore, should be constraed liberally. It is wholly immaterial whether:

the bond is filed or dated, provided it is in time fox an’ indemnity,
and a recovery can be had upon it. Thata recovery. could be effected

upon the bond taken in this cause, seems to the :coun_'sel most. (_:lé:;x}.'_._

Then,.it was error in the court to dismiss the suit. The recd_rd is very

inartificially made out: no date given to the judgmgnt. ' The bond
is‘made a part of the record. If the judgment should be affirmed the
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ill be collected from the -obligors in the bond for costs. . The

_July. 1838 hond should be either available, or void 7n toto. If void ab initio, it is
M,EANS no office paper, and no recovery can be effected on it. It would be
Cromwein Do answer to.an action on said bond, to say that it was dated and filed
Gu'xn(;n' after the impetratjon of the suit, and therefore. void. Such bonds are

recognized; and while they are in fall force, the suit cannot be dis-
missed on: account of the date of them. Hacrat in litera; haerat in

‘cortice. The judgment should be:reversed.

Rixeo, Chicf Justice, delivered the opinion of the court: Thisis
an action of debt brought by Means ‘against Cromwell and Guthrey,in
the Jackson Circuit Coutt.

The declaration was filed; and writ issued on the 26th day of April,
1838, returnablc to the next May Term of said court. At the return
of the writ, the defendants moved the court to dismiss the suit, on the
ground that the plaintiff was a non-resident of this State, at the time
the suit WaS instituted, and.did not tile with the Clerk before the insti-

tution thereof a bond with secarity for costs, as réquired l)y aw. This

motion the court entextamed and the facts being established, dismiss-
ed the case, and rendercd Jud(rment for costs agaiast the plaintiffi—
whcreupon the p]mntv‘f appealed, and has prosecuted his appeal to

-this court.

The errorsassigned by, the appellant present two questions for the
consideration and decision of this court: 1st, Did ‘the court err in

-dxemxssmg the sait on motion, without either- pleaor qﬁdauzt 7 2d, .Uld
the court err in deciding that a bond for costs, filed-and dated after the

mstltutxon ‘of the suit, but before the trial, did not entitle the plaintif

‘to' maintain ‘his suit agamst the defendant"

The act of July 3d, 1807, prov1des that ¢in all cases where the
« plaintiff resides out of this Territory, in gui tam actions, in suits on
administration bonds, office ‘bonds,-and the defendant making affidavit
that he has a just cause of defence against the whole of the plain-
ifi’s demand; the court in whxch such suit is commenced may grant a
rule that the’ plamtlﬁ' give: secuntv for costs at the next term;. and for.
want of ‘security the court may, on motion, order judgment of non-suit
to be entered.” . Arkansas Dig. 315.

The act of the 7th November, 1808, contains the following provis-
jons—that “every person who shallnot be resident within this Terri-
tory shall, .before he institutes any suit in the courts of this Territory,
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file, or cause to'be filed, a-bond with sufficient secumtv, with the. Clerks 770?
of the court where his smt is institated, for the payment of all costs 1%, 1838.
~which may accrue m said suit; and if at any time after the commence- MEANS
‘ment of a suit by a rcsxdent, hc should become. non-reqldent of this croxwirs
Temtory, it"shall be the duty of such suitor to file his bond as afore- Gonne.
said;—and it shall be lawful for the defend'mt or the Clerk or Sheriff

in the court in which such suit i is brought, to give at least one month’ 8
'notxce to the. plamtxﬁ aforesaid, his known- agent or attomey, that a
motion will be maide: to dismiss ‘the sait ﬁorn the docket, provrded bond

and security for costs*is not ﬁled, and in case of neglect or refusal to

comply with such notice, it shall be the daty of ‘every court on motion

to dismiss such suit.

“Tf, at any time, a court shall be satistied. that the plaintiff is unable

to pay the costs of suit, or that he is so unsettled as to endanger'the

officers of the court with respect to their legal demands, it shall be law-

ful for the court to direct that a.notice should be sexved on such plain-
tiff, hls attorney, or afrent reqmrmg Him to file a boad with secumty for

costs, on default of which hissuit shall be dismissed.”” Arkansas Dzn

315.

These provisions of law are obviously intended to accomplish the

doubte purpose of seciring the’ defendant, ahd the Clerk and the
Sheriff, in the court where the snit is instituted, agamst hazard or loss,
ariging either from the fact of the plamhff s non-residence in the State,.

at or after the time'of the. institution ‘of the suxt, or from his unsettled.
condition, or his inability at any time to pay the costsof suit, for which

he may be liable; and protecting the plamtlﬁ' from vexation or surprise,

‘by imposing upon the deferidant, if he makes the motion, the necessity

of supportmg his motion by aﬁidawt, stating that he has just cause of

defence to the whole of the/plamtlﬂ s demands, and requiring in all

cases, at least one month’s notice of, the motion, to be given to the plam-

tiff, his known agent, or attorney.

With a view to the former, every non-resident plaintiff at the time of
the institution of his suit, is expressly requu'ed to file a bond with
sufficient security for the payment of all costs ‘which may accrue in the:
suit, before he institutes any, suit in the courts of this State. Anda
résident plaintiff - becoming non- resident after the institution of his suit,
is in like manner expressly required to file a mmdar bond *And‘in.
either case, Jupon the failure of the plamtxﬂ' to comply with the requi-
sitions of the Statute, the defendant’ may avail himself of the de[ault
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Igggélﬂ either by a regular plea in abatement setting {orth the factﬂ oni

July; 1938. oa
N

,Vand fited i in due time, orhy a metion to dismiss the suit from the
MEANS docket, founded on his aftidavit stating ¢ that he has a just cause of
Cnomwnu defence agamst the whole of the plaintiff’s demands,” and a notice of
Gu:::u such motion served on the plamtxﬁ' or his known agent, or attorney,'
* “at least one month previous to the motion being made; and the Clerk
or Sheriff may, uponthe llkc notice, without affidavit, make a motion
to dismiss; but in either case, when the objection is taken by a motion .
to dismiss, the plaintiff is aathorized by a Just and liberal construction
of the ctatutory provisions before recited, to file his bond with security,
at any time.before the motion is actually made in court, and if the
‘bond be good and the secunty sufficient, the court is bound to receive
it,and the plaintiff 1s at hberty to proceed with hissuit; butxf no bond
is filed, or the bqu or security, if one be filed, is msuﬁic:ent, the suit
‘may, upon affidavit and notice, or notice simply,if at the instance of
‘the Clerk or Sheriff, be dismissed on motion.
By this conswuchon, effect is given to th'e several provisions of the
before recited dcts of 1807 and 1808, passed in pari materia, and the:
apparentconﬂxct between thein obviated, and the policy and objects
of both maintained and enférced.
The tribunals of justice: are open equally to residents and nom-resi-
-dents, and although the language of the Statute is express and imper-
ative, yet the disability imposed by it upon persons; non-residents in
the State, is in its character, temporary and personal, it neither impairs
his right of action, or pl‘OhlbltS the court from exercising jurisdicution .
in the case, ‘but merely suspends his right to sue in the courts of the
country, untihe shall become a resident of the State, or file a bond with
‘sec_urity for the payment of the costs of his suit.
‘Ine've'ry point of view, therefore, in which it can be considered,if
is matter in abatement 'on.ly, and must be so. regarded. Hopkins vs.
Chambers, &c. 7 .Monroe, 254 1 Chitty, 479, 480. --And;therefore, it
is, that the defendant may take advantage of it by plea in abatement ,
for, and.on account of, the he disability of the plamtlﬁ' to sue without P -
having filed bond and secunty for costs, when he was non-resident, at -
the time of the institution‘of his su1t and for the like reason, if he w
resident at the period of the institation of his suit, but afterwa;d(b:: '
comes non-resident of the State, without filing bond witl}seﬁlrity for
costs, as required by the Statute. This may be pleadedin abatement,
puis darreir continuance, in like manner as the death of a sole plaintiff,
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or any other dlSd.blllt.y to prosecute the suit arising after the. comménce- X00E

‘ment thereof; -and this'is, in the opinion of the court, 'the most certam, July; 1838.
‘efficient, and approvcd method of taking advantage of the omission: MEANS

of the p]amtlﬁ" to ﬁlc bond with sccurltv for costs, as requxred by law. Caomwm,
By adopting - this practice, the plamtlff would be’ deprlved of the GU,HR“

advantage of subsequently filing the bond, allowed him on the motion
to dismiss, and would be driven necess'mlv to take i 1ssue, e1ther upon

‘the fact of his non-residence, or hi§ thll’)Q‘ filed the bond as. required

by.the Statute before the mshtutlon of the'sait, " or before he removed
from the State, il ‘he was rc-51dent therein when the suit was ¢ommenc-
ed. Jones vs. Lacy, 3 J.J. .Ma;shall 543.

Wq are aware that a différent practice has prevailed in this country,
and that motions to dismiss, for the failure by non-resident plaintiffs to
file bond with security for costs, before the institition of their suits harre
been generally entertained, without either affidavit or notice; but this

Ppractice, however it may bave been indulged, or permltted by the

courts, is, in our opinion, repugnant to the letter as Well as the spirit of
the law, and entirely subversive of its most w1se ‘and sa]utary prowswns.

We are, therefore, of opinion,that the Clrcmt Court did err in dlS-
mxssmg the suit, on the motion of the defendan!s no aﬁidawt havmg
been made, or notice of. the motion giver to the plamhﬂ' his known
agent or atiorncy, as required ‘by law; and for this error, the Judg-
meut must be reversed with costs; the cause remanded to: the Jackson
Circuit Court, and reinstated on the docket of ‘said court for furlher
proceedings to be there had, according fo law, and ot inconsistent
with this opinion.

The same opihion'and Judgment were given in the case of William
B. Means agamst William J\'all, asin the foregoing case; the pomts
in the case being prcc1sely the same.




