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-qu siarvantoy should not b filed.

The writ of quo warranto at common law, was a high prerogative writ, in the
patyre of a writ of right for the king, against him who claimed or usurpe®
any.office, franchise; or liberty of the' crown; and also lay in case of non-

.user, or long neglect; mis-user, or abuse of'4 franchise. .

It wes a civil proceeding, prosecuted by the king’s altorney general, at the
giit of the king, without a relation, to try a civil right; and the judgmeg{gw
if for the king, was of seizure into the king’s liands.. No fine Was imposed;.

_or punishmerit inflicted on the defendant... . Co

Informations, as the basis of eriminal prosecutions are said to have existed co--
eval with the common law itself; but, as a mode of determining civil rights
between private parties, they seem to_owe their origin'to St. €. Anne. Al-

. though informations in nature of guo warranto were exhibited by the attor-
ey general lang prior to the passage of that statute, yet the remedy givem
thereby, was never extended beyond the limits of the old writ. And that stat-,
-ute neithér’incredsed: nor abridged the authority of the attorney general.

oL,

Moxion for a rule w0 show cawse dhy an information. in nature of .o ;@u&ﬁw

N

<

Informations werenot allowed at the instance of a private person, before the ™

Statute of 4th Anne, norafter, except in the cases mentioned in that statute..
“The informatidn was a criminal proceeding; although upon conviction or dis=;
claimer thete was also judgment of ouster, or seizire into the king’s hande:
and although’it has long been applied to trying the mere civil right, the-fing
-being nominal only. c ) ]
Though the, writ’of, quo warranto, and the inforiation in the nature of a guo.
warranto, had d contemporarieous existence, yet their primary objects were.
essentially -différent ; the’ modg of - proceeding on'them mat Yially - varied i
.they :were, in some respects, attended with duferent results, and the form of!
judgmeént was'never-the safne.. One’ wastrictly 4 civil, the other 4 eriminal
‘proceeding. . They were; therefore, so different ‘at common law, that they
.cannot; with propriety; be '?Ln.ssed' together, or comprehended.by one come
ot nemelordesutiption. /o o
“Fhe constitution: has conferred upon the Supreme Court, as the final tribunsl
toiiniterpret; pronotnce; and execute-the law, to decide controversies gng
_enforcé nights; powers, and jurisdiction of an appellate niture.onlys
Tt:leaves with the infesior-tribunaly the original cognizince of ‘all, cases.and
contriviraies between private parties, a3 well as all controversies’in whicly
‘Staté’ may be a party,orotherwise interested;-in which tiie sovereignt s
¢ rights, powers; and franchises. of thie state are npt-j_l_u’roly,ﬁd
involving the civilTights.of the sovereign’power.of the'state,afs,
yitallyits'character, apd. the ‘proper-administration of the gov e
fin which-the whole people, and every individual member: of the
‘direct; immediate; and -most .sacred interest; 'when thg
ic:tight, orpublic franchise is:the subject of controvers
p’ wrt has original-jarisdiction, and is vested ‘with power {¢
_ 4ssug; hear, and-determing Wrjtsof ‘quo warrdiio: e
“The.information in/nature of 4 qus warranto;.-being: different, as before stated,
" ffom tha~writ of qua, warradto, the “Supreme Court ‘hdg no-jurisdiction Jgy
éige-af such: iriformation, under:the. clause of the constitation - which-author.-
i¢ the writ of giio warranto. N o )
‘gradted 1o this court by the-cofistitution,sto issue < other remedigd
nbrgcessonly;such writs othei:tbgn those:specifically ‘enumeratod,:
operlyused in-the exercige of appellate powers, or of the powan.
of iéghtso \-ﬁﬁh‘iﬂ%ﬁbﬁ "ot otlier ‘courts, expressly granted by.the conatity-
vueno :
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. The Supreme Coprt hasno. ongmal jurisdiction-in any case where; the pros
‘céeding is; or-must necessanly be of a criminal nature, - The proceedmg by
uiﬁ)rmatvon {in nature of a.guo ibarranto-is of a criminal nature, and the.Su.
preme (Aurt has. therefore, rio juricdiction thereof.

This ‘'was-a motion. made by the attorney for the state, for a rule
‘against . Chester Ashleyy Ruswell ‘Beebe, Elijah A. More,- Richard C.
Byrd, James. De Baun, William W. Slevenson, and James L. Dawson,
to show. cause Why an information.in the nature of a wrif of. .quo_war-
ranto should not be filed in this court against them, for mtrudmg_ into,
and holding without' grant.or warrant; the office of directors of ‘the
Principal Bank of the Real Estate Bank of this State. Chester Aslﬂej,,-
one'of the acting: dire'c't_brs,,on behalf of himself and the others, appear-
ed, and was heard upon the motion. As this case was decided upon
the question of jurisdiction, astatement of the facts is here omitted,

‘and will be found post, in' the case’of the state against the same, upon

writs of guo warranio.

TrAPNALL, for the motion:

This is- a'motion made. by the State, through its legal representatxve,
for a rule on the defendants to appear and show cause why an informa-
tion should not be; ﬁ]ed dgamst them as asurpers of the dlrectm y.of the
prmmpal bagk‘of the Real Estate- Bank of the St'tte of Arkansas.
The motion is based upon the affidavits of Ch'}rles Rapley, and- Wll-
liam' Cummms, the purport of which s, that by th(, sixth ru]e of the
central board the election of d:rectors shall be conducted by three
commlssmnets, appomted b_y each of the local boa.rds,on the first Mon-‘
day of January in each’ year, that when the- polls ‘are closed® the
commissioners shall cerhfy to, the presxdent, lmmedntel ¥ ‘the numbcr
of persons. voted for, and the numbcr of votes glven to each,@nd thnt.
the. president shall forththh issue a ccrtlﬁc'xte of chCthn counter-

-sxgned by. the. cashiér, to. each of the seven persons who have the 'ma-

_)onty of the' votes. The dxrectors clectcd, shall :mmedmtel) entcr upon’
the dxscharge of their duties. . That: by a rcsolutlon of thie local ‘board
of the prmcxpal hank at Little Rock, WV}lham E. Woodruﬂ' James
DeBaun, and James: Erwm were '1ppomted commlssxoners to hold the
electlon, with’ mstruchons to receive all- legal votca, and wben the
po]ls should be- closed to issue certificates of elgetion fo each of the
seven. persons who shou]d have a anonty of the votes’ polled “That
the. commlsswners proceeded o hold. the election, and durmg its pro-
gress, . rejected ‘several hundred legal votes, with'a desxgn to, and there-
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by, securing 4 majority of the votes.to the above named defendants
and excludmg others who would certainly have been elected, if the
election had been conducted according to law. . That they believe
that, 1mmedntc]y after the polls were closed, the commissioners under
the aforesald resolution of the. ]oc.zl board, a copy of which had been
denied, issucd certificates of election to the defendants, without “certi-
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fying the result of the poll to the president;” and the defendants forth-

‘with took posseés:on ‘of the bark, and commenced a dxscharge of the"

duties of du‘ectors of the institution, without having a ¢ certificate of
élection 1ssucd to-them bg the president, counterclgned by the cash-
ier;” and they still remain in the direction of the affairs of said bank, -

If the showing made by the affidavits, be conclusive:at this stage of
"éhe,proceéding, or sufficiently satisfactory to show that the present po-
#ition of the defendants'in the bank has been gained by assumption,
what is the appropriatc remedy given by law, and to whom isit given?
The right of banking ‘is a publit trust or franchise, conferred by a

grant of the legxslature if this nght isusurped or abused, the'i mJun res,

sulting from it is'of a public nature, and therefore, the right of rcdress
belongs exclusively 'to the State, as decided i in the case of The Pegple
vs. The Ulica Insurance Company, 15 Jokn. p. 379, 386-7- 89. Seeb
Wendell, 391; 7 Coweén, 13,

Courtsof chancery afford no remedy for the i mjury, because iti is one
of a criminal natnre. ~ See the case of the Jti.’ General vs. The Utica
Ins. Co., 2 John. Ch. Rep ,378-9; and because courts of law afford an
immediate and ample remedy, by an information in the nature of a
quo warranto; same case, decided by Chancellor-Kent, 376-7-8.

Informations in the ﬁature of a writ of quo. wvarranto, are granted by
the Courts of King’s Bench, for the purpose of trying the rights of per-
sons to any corporate, orother franchise into which they have intruded,
for the pupose of removing them; Esp Dig., 688; 5 Jacob, L. D. 372;
Q Wheaton Selwyns litle quo. war.

~ The writs of quo warranto, and mformatmns;m the nature of writs of -

quo warranto, are prerogative writs, and existing at common law, in
the fourth year of James L. :

By St of Q. Apne,the proceeJiﬁg was extended to other cases than
embraced at.common law, and permitted at the relation of private per-
sons; and ‘'with these and some minor cxceptions, the same course of
Pleadmg, trial, and judgment was pursueq under'the statate, that ob-

€
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Iggg{x tained at common law; 5 Jacob, 372,377;'2 K, yd. on Corp. 415 Espe
Jeu'y 1839, Dy, 664 Buller N.-P. 211.
Tun S’n'rn +'The cases.in which informations in the nature of a quo. warrauté
ASIIELEY are ~granted by this act, are. where a man exercises a corporate fran-
& O'rnmnsa :
chlse, or acts as' ‘a corporate officer, w1thout having been duly elected,
and sworn or admztted 5 Jacob, 3785 &Kyd. Cor P- 424,

And though an officer has been’ legally elected, yet, if the swearing
in has not been regular, he shall be removed hy quo warranto for the
swearmg in'is as necessary to-a complete ivestment of his ofﬁce, as
the election; F’s‘p Dig. 693; 1 Stra. 582; In the case of The People
Vs, Dzrectors of the V. Y. Ins. -Co.,'4 Comen, 358; 4 Cowen, 98.

The defendants have not quauﬁed according to the sixth rule of the
central board; theref'ore, if the rule is valid,’and binding upon thecor-
poration, they are liable to an ;n{ormatlon in the natareof a quo war-
ranto. The authority of the cent"al board will be found in the 9th 215t,
and 22d sectrons of the charter. ', By the Oth section taey are given a
revising and controlling ‘power over all the acts and procecdings of-the
corpoxatlon as far asg may -seem necessary and proper for' proeuring a
common concert of operalxon, with a view to the credit and welfare of
the séveral’ “banks, that is, a right not only to revise whatever by-laws
the several banks may pass, and -corract them, bt to control, direct,
and dictate what laws they shall pass, and dictate and direct their con-
duict also; .

They shall exercme such other powers for the well governing and
ordering ‘the affairs of said banks' as may be deemed - ‘necessary. and
proper to advance the general interests, provided the same be not con-.
“trary to the provisions of the charter, or the laws of the state; and in-
the 2lst section it is provided, that it shall have the ug‘xt to .ordain
-andestablish such by-laws, rules, regulations, and ordinances as THEY
-eh'l“ deem necessary and suitable for the govemment ‘'of said corpora-
txon, not being contrary to this -act, the constitation of the United
States, or of this state.

- They not-onlyghave the right expressly given to revise and control
the conducbof the dxﬁ'erent banks, to exercise such powers as may be.
deemed necessary and proper to advance the general interests, sab-
_]ect to the charter and laws of the sfate, and to ordain and establish
by-laws, &c., which ithey may:deem necessary and suitable for the
government of the corporation, subject alone to the-charter, constltutm&
of ‘the United States, and of this state; but by the ’2d.sect|on, the
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principal bank and its branches are expressly pl‘Ohlblted from passing 4{T7LE

any’ by-law, rule, ordinance, or revulatlon contrary to ‘the by-laws, J Jan'y 1839
r&c. of the centr'xl ‘board. . Txm Snm.
“'Such construction ought to be put upon the statuté as'may best an- Asnmx
swer the inteation ‘which the makers had in view; People'vs. Utica_Ins. & Oroxse.
C’o. 15J.R. 380 Bac. Ab. Statutes. 1,5 10.
. By the 25th sectlon, itiscnacted that the. central board shall fix upon
the time for holding the future elections, as well for the branches as
for'the prmc:pal bank and the directors shall be elected by the stock-
'-holdefrs, or their attormes, &c., but ‘how the election is to be conduct-
-ed the act is enhre]y silent, and: has- not expressly said who is to'pre-
‘scribe the mode ‘of the election, but it says that the central board shall
ordam and establxsh all such by-laws, and so forth, as they should deem
necessary- and sitable for the government of the corporation, not con-
trary to the charter, the constltutlon of the U. States, or of this state.
A nile prescnbmg the mode of the election was both necessary and
sultable for the . govemmentof the corporatmn, if it were not contrary
to the charter, or the constitution. of the United States, orof thlS state:
and such a oneisthis.
The, twenty-fifth section firther ‘provides, that the director who
ghall receive a majority of the votes given, shall be declared elected;’
but how he is to be declared clected this act does not say, but
it clearly gives. fo the centr al board, the nght of prescribing: the
rale and mode. A by -l'lW, or ofdinance was required for that
purpose, a by-law that would govern the elections in the principal bank,
and all its branches, a general ordinance for the regulation of the
whole corporation. The loczal bo'zrds have not the power given them
by the charter, ‘)ccauh, if it were, each board might regulate its own
election by a different rule, destroy concert of operation, and the ordi-
nahce was indispensibly necessary.  Certainly, then, the revising and
controlnnr power in the corporation, i invested with express and full au- .
tnorlt) to pass all by- Jaws, &c., that should scem {o them necessary
and suitable for ils government, had the necessary, exclusive, and it
seems to thé undersigned, unquestionable right of regulahng thls pre-
ceeding by an ordinance. v
"Ifit is established ihat the central board had the power to pass thls
ordmauce, it cannot be contended that it is contrary to the charter, or
constitution, or laws, and thercfore must be binding.-
When by the charter, the mode of electingofficers is not regulated,
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a power resides in the corporation to make by-laws for that purpose;’

'y 1839 B, Dig., 695; 3 T. R., 187; and:when a by-law is made, the eléction
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must be made in pursuance of it, or it will be bad; 5 Esp. Dig., €95.

If the central board had'the power, and the by-law is not contrary
to the charter, constitution, or faws, the local board were expressly
prohibited in the 22d section, from passing any by-law contrary to it.
Therefore, the resolution of the local board was void, and the election
not being conducted according to the charter, and sixth rule, was void;
admitting, however, that the election was legal, the defendants have
not begn.dcclared elected by the form prescribed by the sixth rule, to
wit: a certificate signed by the president, and countersigned by the
cashier. :

The question seems too plain, and tos well settled by authority, to
admitof doubt; but say that it is doubtful, which is the strongest view
of it in favor of the defendants, still the court must grant the rule.

Where the question is doubtful, the court will award the rule; 5
Jacob., 379; Cozvp «» 158; 3 Burr., 1485; Douglas, 352, 397 ; Buller,
. P., 210, 1, 2; when the question is one of new and’ doubtful law,
Coup., 58.

Asmrey & Warkins, Contras

The Supreme Court is a court of appellate jurisdiction enly, coex-

. tensive with the state, under such. regulations and restrictions, as may

from time to lime, be prescribed by law. The writ of quo warranto,
is.one which confers original Jurisdiction, and if the Supreme Court is
authorised to issue it, there is a palpable contradiction, and ambiguity
apparent on the face of the constitution, which must first be reconciled,
and gotten over.

The other remedial writs, expressed in the constitution, to be on' the
same footing with the writ of quo warranto; namely: writs of error and
silpersedea s, certiorari, habeas corpus, mandamus, and also, those that
are perhaps implied, of prohibition, and procedendo, do all con-
fer more or Iess of appellate jurisdiction, where the acts angd proceed-
ings of inferior courts are complained of; and sought to' be corrected.

The question then presents itself on the threshold upon this motion,
whether a writ of quo- warranto, is onc of % the cases otherwise direct-
ed by the constitution,” wherein the Supreme Court shall exercise
original jurisdiction; or whether, on the other hand, the Supreme
Court can or will issue ortake cognizance of a quo warranto, in any

9
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other way than where the case comes up legitimately before it, upon
error or appeal from the judgment of a circuit court?

It detracts nothing from the high dignity and paramount judicial au-
thority of the Supreme Court, to claim for it ultimate appellate juris-
diction in all cases, and appellate jurisdiction only: on the contrary,
itis in acordance with the genius and spirit of our constitution and forn
of government, that there should be, in all cases some judicial tribunal
of the last resort, unawed by power, unbiassed by prejudice, uninflu-
enced by haste, the confusion and the passion, always atténdant upon
the investigation of questions purely of fact, in the exercise of original
jurisdiction;—in whose breast, the law in its purity is preserved, and
from whose matured judgment there is no appeal.

Under that clause of our Bill of Rights, inviolate and unalterable,
declaring that the right of trial by jury shall remain inviolate, the
difficulty presents itself, how will the Sapreme Court dispose of the
disputéd matters of fact, usually, and almost necessarily arising upon
the pleadings in quo warranto. If the case now under consideration
should happen to come up before the court for trial, upon the inspec-
tion of record evidence, it would not effect the general principle, or
meet the difficulty in the multitude of other cases, wherein the evi-
dence would rest, wholly or in part, in testimony and in depositions;
9 Harris Entries, p. 133, 210; 1 Woodeson Lect. 493;-3 Woodeson
Lect. 345.

But it is a well settléd principle, that whether the jurisdiction of the
Supreme Court be original or appellate, it cannot exercise that juris-
diction, without the intervention of an act of the legislatare. Our con-
stitution, in all its leading features, is_similar to that of the United
States, and the powers given to the judiciary department in each, will
bear the same construction. The construction of powers vested in
the federal, and of those remaining in the state legislatures is indeed
different. In the one case, congress can pass no law, which it is not
expressly, or by necessily of strbhg implication, authorized by the fede-
ral constitution to enact; on the other hand, all the sovereign power of
the people of a state, rests and abides in the state legislature, to enact
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any law which they are not expressly or implicdly restrained from pass-

ing, either by any grant of powers lo the general government, or by
the constitution of the state, but both the federal and state. courts are
statutory courts, of limited jurisdiction, accurately defined by the con-
stitution and legislative enactment, and possess no common law or pre-
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rogative jurisdiction whatever. There are numberless decisions gomg
to show, that the courts of the United States, have not, and will not,
exercise their constitutional jurisdiction, whether original or appellate,
without the intervention of'an act of congress, auxiliary to the provi-
sions of the federal constitution.. Mr. Justice Story, in the case of
Martin vs. Hunter’s lessee; 3 Con. Rep. Sup. Court U. 8. . p- 583, says of
the federal constitution; that it unavoidably deals in general language.
It did not suit the purposes of the people, in framing this great charter
of our liberties, to provide for minute specifications of its powers, or to
declare the means by which those powers should be carried into exe-
cution. Hence the powers are expressed in general terms, leaving
to the legislature from time to time, to adopt its own means to effectuate
legitimate objects, and to mould and model the exercise of its powers,
as its own wisdom and the public interest should require. In the case

_of Wheaton & Donaldson vs. Peters & Grigg, 8 Pet. Con. Rep. p. 6569;

it was the opinion of the court, that the common law as it existed in
England, has never been in force in all its provisions in any state . in
this Union. It was adopted, so far only, as its principles were suit-
ed to the condmon of the colonies; and from this circamstance we see
what is common law in one state is not so' considered in another. And
without oomg into minute detail, there is good rcason in.all this. In
vain do we live under a written constitution, and a government of dis-
tinct le«rlelatlvc, execative, and judicial depdrtments, if the judicial
tribunals have the power, not ouly to expound and interpret, but to
make the Jaw, under the insidious distinction of declaring merely what
thelaw is. It was the complzint of the olden time in. England, that the
_]udrre= of the king’s bench, wherein were vested the 'vague preroga-
tives of the crown, and the boundless extert of common law jurisdiction
nototherwise apportioned, and not the partiament, did make the law.
In the case now under consideration, this court cannot take a step,
without inv cstigating the doctiine of quo warranto, as it existed prior
to the fearth yearof Jac. L.; and then i1 up by judicial enactment the
gaps in such portions as are found to be incompatible with our institu-
tions. It must rake up the obsolete law learning that hath lain covered
with the dust of centuries, and declare what the law is, of which we
have heretofore lived in ignorince.

In the other departmentsof the government, the powers and duties
of the governor, and all the executive oflicers, are clearly and specifi-
cally defined by statute, and the proceedings of the general assembly,
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itself, are-controlled by its own general rules. Is the judicial depart- l‘ggg“
:ment then singular in being able lo carry out the general powers con- Jin'y 1839
RN
ferred upon it by the constitution; without the aid of further legislation? 'rn: Brarn
Such a power is xmphedly negatived by theovanous actsregulating judi- SBLEY
cial proceedings; by the fact that the general assembly has minutely § Ovamna
provided for the exercxse by the Supremo Court of /its jurisdiction, in

appeals, and writs of &

nd supersedea.s, as cases of more general
essity, but through inattention or demgn
has left’ it to subsequent Ieglslatures and the revisors of our statutes.

importance and pre«mg

from time {0 time, to make such regulations concerning the other sub-
jectsof its Jurxcdlctlon, as they may deem advisable and' the pubhc
interests require. The refusal of all the Judges of the Supreme Court
to' grant a writ of error or certiorari witli supersedéas in the case of
Moseley, where the record showed a conviction contrary to law,upo‘n
the-ground that the legislature: had made no provision forsuch a cas,
-ought to-be cenclusive aathority in this part of the argument.” The
writs of error, certiorari, and quo warranto, all stanid upen the same foot-
ing in the conslitution; and at conimob law the wriis of error éin_d’cegtjo.‘-,
rari, lay to all inferior criminal 'juri=di'ction and the jddgmenf affirmed
or reversed for error, in criminal or civil cases; 4 Black. Com. p. 39L; 2:
H.. P. C.,210. How much stronger then, is the exercise of original
Junsdlchon by the Supreme Court in the criminal proceeding of quo
warranto, and in view of another clausc of the -constitution, which pro-
vides'that the circuit courls shall have original g jw isdiction, over all crimi-
-nal cases which shall not be otherwise provided for by law; obvxously refer-
‘ring to such ju’kis'diction ds the general assembly may deem it necessary
o vest in corporatnon courts; Const. Art. vir, Sec. 3. '

If the Supreme Court: can cxercise ongmal _]unsdxctlon, and ‘can
suea quo warranto, underthe general powers of the constitution } inthe
absence of any legislative enac(ment, it, must do so, by virtue of our stat-
ute law, declaring the €ommon hw and gtatutes. of the Bntnsh Parlia-
meut prior to the year 1607, not mconsxstent or repugnant to our constx-
tution and laws, to be in force;and of the constitution recognizing: all

xlstmg laws, not inconsistent with uself to bein force, until altered or
repealed by the legislature. " It behooves us then to enquire, what a
quo warranto was under the laws of Great Britain, prior to the time
Tspeakof. Ist: A quo warranto'wasin the hatureor a writ of right for
the: kmg, (or soverexgn power 2 Inst. 282,) and by- this I understand,
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L;ggg” at the discretion of the court. . 2d: It lay only to individuals c]a.xmmg

Jan’y 1639 op usurping a public corporate franchise or liberty, that is to say, such
Trx  Stars a3 emanated or ought te have emanated from the crown, and not
;l?;ﬁ:; in the case of private incorporations or liberties which did not affect
or concern the royal prerogative. 3d: It was strictl ly a criminal pro-
ceeding; and accordingly, the ‘determination of’ a quo warranto, if

against the king, was final and conclusive; and further, that the de-

fendant, if successful, was not entitled to costs; Rex ve. Williams, 1 -
Bur.402. Itseems to have been tediousin its progress, and oppressive

“to the subject. 4th: A quo warranto aimed at the existence of the
corporation. If the franchise claimed, never had existed, or in other
words, never had emanated from the crown, there the judgment was
of ouster; if the franchise had once an existence, by grant or prescrip-
tion which supposed a grant from the crown; but had become forfeit
for misuser or nonuser, there was Judgment of ouster and scizure into
the hands of the king.” 5th: By a quo warranto, the disputes or diffi-
culties between the individuals composing a corporation, or cxercising
a franchise, though of a pubhc nature, could not be litigated or deter-
mined. 6th: In a quo warmnto there was no relator, at whose sug-
gestion upon the record, the attorney general moved in the matter:
the crown by its efficer, was the real, as well as the nominal plaintiff.
See Selwyn’s Nisi, Prius by Wheaton, and the authorities there collect-
ed on all these points: title, % Quo Warranto.”

On the other hand, we find the information in the nature of a quo
-warranto to be a proceeding created and regulated by the statutesof
Annc and Geo. I1., which have never been in fbrce inthisstate. Itisa
civil proceeding merely, and not a criminal proceeding; 2 T. R. 484,
The successful party, whether plaintiff or defendant, is entitled to costs;
the Jjudgment is not final, for, though judgment be for the defendant,
a new trial may be awarded; King vs. Francis, 2 T. R. 484. The
oﬂicer of the government will institute the proceeding, subject to the
sound discretion of the court, at the relation of any person aggrieved,
.and the court will enquire who are the real parties in the controversy,
andif they deem it necessary, compel the plaintiff to give recognizance
for costs; 1 Salk., 376. The information in the nature of a quo waz-
ranto, does not necessarily affect the vahdlty,or question the existence
-of the corporatxon, or franchise; by it the rights of an individual corpo-
_ration are litigated, and if judgment be against the defendant, there is
judgment of ouster. By the common law, and by the statute of Anne,
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-sustain”my arvument, it 4§ this:- Lord Kenyon, so late as-the thirty-
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when the corporatlou or franchise had an existence; there conld beno e
judgmentof ouster metely; ‘but-the judgment was that the franchige. "‘“‘"* ‘m '

‘capzatur th mtmum domini regis;’ Sel -N. P. Tit. Quo War. -Butthere 'npw su-m

is one” prmcnplc common' tg- both, and in’ the end:it.will be fourid to AFUTEY
4- QTRERE,

second year ‘of-Ged. 111, (Rex'vs Shz*phrrerl 4 T. R. 381; King s
Lozother, I Strange, 6375 2 Ld. Ra_y., 1409,) refused to grant cven i

- rule to show - -causc, in a case then before the’ L{mg s'bench, because it

awas not.a usurpatxon ‘on the nghts or’ prex'oc'atlves of the crown, for
which: oxﬂy the-old writ of quo warranto lay, and ‘that an- mformatlom
in the nature of 7 '1quo warraiito could only be. granted in such- cases.
Same pnncxp]e in Rex vs. Ogden, 10-B. &. C. 230.°

- Should the judges of the Supreme Court be satisfied upon mvestlga-
tion, that a quo warranto, and an mformatlon in the nature of a quo
warranto; are wxde}y differcnt; not only in form, and-the mode of pro--

_ceeding, but.in “substance and effect, they must presume’. that the
framers of our comstitution meant what they said when they used the
"term quo warranto, and cannot: put a forced constraction upon language

of p]am and obvious 1mport

1 deem it 'unnecessary. to argue, that the “motion’ before the court,_
cannot now, or in"any: subsequcnt stago, mvo]vc any lhmg more than
a contrm ersy between a few individual members of a private corpora-
tion, in which, indeed, ‘many citizens of the state-are deeply and vxtally
interested, bat in which the pcople of the state as the sovereign power,
are not -directly concerned, and over which they have no control.
Because, as-1 understand the- mohon, and the affidavits upon which it
is bised, the relators so C'ﬂlec,, do not charge that we have u=urped
or-intruded into any public office or franchise belonging to the stale;
orin the gift-of the state; nor i it pretendcd that the sovereign poweqf.
of the state, would have a any ruthority to fill the vacancies which they
claim ihis-court might occasion by judgment of onster: against the'pre-
sent directory.

If, then, the motion before the courty-is, what iU’ purports to be, a
motion based upon the affidavits of Charles Rap.ey and le;xam Cum-'

‘mins for a- rule upon Chester dshley and Gehers, to show cause why an
Jinformation‘in the n"z'rur—- of a quo warragio should not be filed, &y’

the proceedmv is not a'Guo warranto, but an information in the nature

L

of a quo warranto: an eatircly different pl‘occcdmg, of which this court
can'take no cognizance whatever, and about a subject matter, which
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1:;331‘('2 before and since the statute of Anne, could not be aﬂ'ected by a que
Ja’y 1839 warranto, or an information in the nature of it. . 4

Tk Snm .Quere: Whether the proceeding ought not to have been against
;%ﬁﬁfé the defendants severally, in ordcr that they might not be preclu-
ded and disabled from dxsclaxmmg, orseverally pleading separatcand- -

" different matters of defence? 12 Maul. &-Sel75.

Hitherto,my whole argument has tended to show that the court ought
nqt even to entertain the motion. But by the mode of proceeding which
the relators have adopted, it is admitted to be in the sound discretion of
the court, to sustain or overrule the motion, to grant or refuse the rule,
as their better judgment shall dictate. It is then, legitimate and pro-
per upon the consideration of the motion, to enquire, whether the affida-
vits of the relators, present a sufficient case to warrant the further action
of the court.

I will not recapitulate the minute criticisms upon the affidavits, which
I pressed in argument. But I submit to the examination®f the court
whether there is in either of the affidavits, throughout, one distinct ma-
terial allegation of fact, much less any chain or connexion of facts, upon
which the court can found any corrcct judgment. I assume it to be
ascttled principle, that a court can infer matters of law from facts which
are correctly stated, but, that no-court can infer one fact from another
fact stated, unless the inference is ex v7 termini obvious. . If I may so
speak, the affidavits are demurrable, for containing superfluous and irre-
Tevant matter: See Chitty,’s Genreral Practice-on the subject of Affidavits;
and the matlersof fact of law and of argument are so blended together,
that one part cannot be rejected as surplusage, without rejecting the
whole. Itis immaterial in this part of my argument, whether this be a
criminal or a civil proceeding. In either case, the affidavits upen which
the whole proceeding, fraught with the utmost consequence to the pro-
perty of individuals, is sought to:be founded, should be certain to a cer-
tain intent in general, and taken most strongly againstthe relators, who
areindeed unfortunate if with a full knowledge of all the facts, theirown
showing is insuflicient; Rex vs. Mein, 3 7. R. 597.

* Aste the supplemental affidavits, there is abundant authority going to
show, that in a proceeding of this nature, after a party has taken his
ground, the court will not permit himto shift it,-or to amend his affidavit,
anless under peculiar-circumstances, and then-only by allowing himto
dismiss the proceedings and commence again de novo; Rex vs. Osbourne
4 East. 327,



OF THEWSTATE OF ARSANSAS.

291

Upon the whole view of the argument upon the motion, has the Su- LITTLB
preme Court original’, criminal jurisdiction in any case. If it hasJmy 1839
jurisdiction, can it exercise it, unless the mode and means of exercising Tas 8¥s7n

. ) ’ o8

it are prbvidéd by law?" Ifthe court can so exercise jurisdiction, in A

aquo warranto, is the proceeding now before the court a quo. warran-
to? ‘If'a quo warranto, .and an information in the nature of a quo
warranto be one and the samefthing, have the relators made out a
sufficient case in their aftidavits, for the court to grant the rule?

The defendants, so far as their own agts, and the validity and fair-
ness of the election in Quesﬁon is considered, do not shun a thorough
investigation; but for the safety of the institution confided to their
care, they do at this critical period of its existence avoid a’public e
posure: of its affairs.

I respectfully invite the attention of the court to the papers which I
have been permitted to file upon the argument of the motion. -T'h.ey-
are recorded -evidences, and relate to matters, which are stated or-al-

luded to in the affidavits themselves. Upon examihation of. '-the,se
papers, or at least of the cha'r_ter of the Bank, I trust the court will be.
satisfied, that by the charter of the Bank, the general deleg#tion.d{
pdwer to the Central Board, after a specific enumeration of pbwérs,
‘was nugatory and void—that under it the Central Board had ,no_' au-
‘thority to prescribe that the presidents of the principal Bank and:
branches, should give to the persons. clected a certiﬁcaté-‘ of their
‘election, thereby enabling him tosuspend or wholly defeat at his ca-
price, a-valid election.’ Tha{: it was for the principal Bank, in all other
respccfs than as to the time and place, to regulate the election of its
own directors.  That in point of fact, such a certificate could not be:
obtained; for asmuch asthe President pros.tem. upon being-leftout as.
director,‘at the election in question, not only ceased to be President
pro. lem. _but ceased to be a director, and had not ‘actually been a di-
rector for some three months previous to the election; because, by the
}_gdqirements of the charter, the first directory elected on the day
of October, 1837, were to continue in office for one year, and not for
an)'"'lgmge'r period. ‘The Relators were present at and coricurred in
the election, and voted for four of the seven directors, whom they
are now seeking to remove. Vide case of the King vs. Symmons, 4
T. R 923.

I trust the court. will be satisfied, that the judges at the election

SHLEY
OTRIRG
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gggé‘n acted properly in rc_;ectmg every vote: which they did rqect That
'y 1332 the: comm1<51oners 'tp,,omteJ fo hold tht. clnchon at least’ acted pr0p-
. er)y in rq]\,ctmn' t]z, votes offered foi Ferrebe’s cmzm, for Davxca and
KEBLEY "Ware, for Cummmb and Nntrenc, which will leave the rcsu]L who]lv
& Osmms, 'linchanged That the “transfer of stocl\ from the Branch at Chicot,

was.in contraverition of the’ charter, becanse it ¢ 'tppeah from, the rec-,

ords ‘of the Bank, that at the time of the transfer there was no’ e.zcess
at hat Branch but really morc stock on ‘the books of the prmcnpal
Bdnk than there was at'lhe Chicot Branch; and that if the _]udges
bad- admltted ev ery vote, which the relators claim they ought to have
recelvcd it could by np' po<51b1hty change the re sult » except on to one
ofthe 'ndmdua's elected That the dircetors have complied so.far:
as lay within their power, with the absutd regulation of the Central
Bodrd, by obtaining ‘from the President pro._tem. of the principal
Bank'a certificate of their election.

Here I respectfully urge it upon the court, that if the revising and
contro]]mg power, vested, by the charter, 4 in the Central Board, over
the. detz and proceedings of the principal. Banl and Branches, means
anj thmgw}ntevcr, there is the' place for the validity of this election
t be’ exammed into and comcsted that is the tribunal to which the
relators eught to have appealed, 1l'pcrch1ncc they have suffered 16)11-
£ys - Vide information refused’ Rex vs. Dawes; 5 Rex vs, .Marten, 4 Bur.
2123, Sceal@!(zngvs Slacy,lT R.3;2 B. B. & A. 4. 479,

“But,what is to- be effected by this proc.cedm should the relators
prove successful? 'If the court gives judgment ofouster against the

resent dlrectory, the, old directory will not thereby be reinstated;
focause their term: qf SET‘DZCB by 0y the charter has expired. The Bank
would ‘be left without -control, dn?orgamzcd -discredited, ruined;" and
when your Honors render such a Jjudgment, you should in mercy place
the. Bank in‘the hands of trustces, to take charge of the effects and
wind 4p ifs affairs.

Then;-will the Supreme Coutt grant the rule, or listen to an infor-
‘malion,, upon hght and tmml groands, wherein the only result can be,
4be rendition of -an idle and nun'atory Judgmcnt ‘to_ the ruin of an in.
stitation, whereon are anchored the hooes and prosperxty of the Sta:e?

CocxE and. Plxn, for the: motion:

The. connsel for the motion respectfully submit:

That the position. assumed. by the opposing. counsel, that this court
cannot take ymsdxchou of this matter, inasmuch.as it is‘no exercise

P



OF THE STATE Or ARKANSAS.

;_of ' ppellatn power:, is not. wnrmnfed by .he language of, the: Conshtu' ~M'g§:’ﬂ

refernng tQ.or dcﬁmng the Jurlcdlctxoxm of thc Suprcmc Court, a,nd il
aré “c1ses othcrmsc dir cctcd,”im wlnch this court can exermse
_ong al Junsdxctxon, thcv_ mu~tbc lookcd Cor in that ‘section; p.nd clea.r-
'.ly e, no other han l.hc issuing of the writs’ thercm ‘named; . mcludlng
' rru(tto, and tive power of hearing and determining, the
et tu P 33——3.

ction: (hat: thc cxormae of tlus power by the court woul(l

,vnolate % h'xrdly mﬂmts senous notice. Wbat nght
; nain.,- 1nnohte'I Llear]y the r}ngdf tnal ex=
1stmg q:t\‘t e' d ptxon of the Lodshluuon. ‘What that rxghtls may be
:eugnly dl‘COVCl'Cd;. B\ ‘the- codc of laws® bcarmg the-name of Henry
' d under his du'ectlon not ]onrr afler: A D 1100 it is? pro~

: every mm slmll be tncd by hxs pecrs of ‘he wcmage,

else why tae phrase “ ]a.w of thc land » In the case* of Clark \7°
Umted Statee, bE Washzngton, 523, WA{SHINGTON J ustlce said, ¢ What
is there in the. Conshtuhon oF la.ws of the United Statcs, whlch requu'es
the tnal to be- b) _)ury, in the case of an mformauon in rem, on the ad-.
mn‘alty gide’of the sttnct~ Lourt? “The formor preverves thdt mode
of trial in: smts at’ common law. But an 1nform'1£10n zn rem, in ‘8 ca.se

Qi' adrmra]ty Junsdlcuon, is- mot a ault at common law, but- an" adma-

ralty proceedmg, where ‘the trial never is l@v Jury “See Slate Bank
v. State; 1 Black, P. 272

253 does notr neck ssarxly follow; therefore, thatin every ‘trial the ac-.
c(med is entitlé jory.i:-Aad if it did, stlt thiis’ court would; if'gov
-éined. by {he: commonlaw practice, as We “shall shéw ibenust be; dirgst

That mctru'nent dcchrcc tlmt thc Supicmc Court sha.ll s except Jan'y lm
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the issues made up. to. be tried by a jury. Willcock on- Corp. 497 »
Rex. v. Amery,1. T. R. 363: R. 0.8t Mary, 7 T. R: 735; R. v. Whi-

-church, 8 Mod. 211.,

* Anether position, and one on which reliance seems to be placed, is,

that, altheugh the Constitution has given tp this court the power to issue

waits of quo warranto, and to hear and determine the game; yet that

power cannot be exercised, and the grant thereof is inoperative, until
the legislature shall have presented the mode and form of proceeding.

Apd it is. further discovered, that State Courts, like the Courts of the-
United States, have no common law jurisdiction.

No. common law Jurisdiction-—when the coimon Iaw and general
sfatutes of Great Britain, up to 1607, are by positive enactment rec-
ognized as a part of the law of this land. But the forms and mode of
}qucegding, it is said, are'no part of the common law—because they_'-
hayq been mere inventions of the Jjudges. How: much of the common
lq.gz‘;is contained in statutes and acts of Parliament—how much mere -
ly in decisions of courts, and maxims handed down from age to age,
and ,rei;dgnize_d as part of the common law? Let us take as one ex-
ample the method of trying title to land. We have till recently had
no statute provid_iﬁg_ the mode of proceeding in such cases—but our
courts have every day taken cognizance of actions of ejectment,
Yetif the. argument used by the opposing.counsel be good, there is
no such jurisdiction, because it is an action not known to the old com-
mon law—authorized and invented by English Jjudges, and the mode
and manner of proceeding wherein Lave not been directed by legis-
lative enactment. The writs usually used to try the title to land‘were,
writs of entry in the nature of an assize; writs of entry sur disseizin
en le per: writs of entry sur disseizin en le per et cui: writs of entry
sur disseizin en le post: and some forty others, of entry and assize.—
These actions were all superseded, not by stalatory provjsidn, ‘butby
the practice ofthe courts, long before 1607. , The action of ejectment
was ongmally considered an action of trespass, which went for the
recovery of damages only, but in the . time of Edward IV, it was held
tbaf the plaintiff therein should restore what remained of the unexpired
term, as well as_'the damages, as appears by the year book of 7 Edw..
IV. fol. 6. And this opinton, says a wiiter upon-the subject, was con-
Jirmed into law, by the decisions of the courts in the reign- of Henry
VIL ~ See Crabb.418, 448. 3 Co. Lit. 209 V. L. And it may
safely be asserted that nearly all the forms of action now in use, and
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the riles of proceeding therein, and nineteen twentieths ef all'the prin- f’gg-'gw

ciples of the eommon law, have been adopted entirely by judicial de- %7 X ;

cision, and not by legislative .enactment. T fiars
The opposing counsel are equally mistaken as to the exterit to which u&@m

the common law has been adopted in the United States'and this e

State. They have-confounded two questionis. It is true that in the

courts of the United States, there being no provision in the National

Constitution, adopting the common law, including equity and admiral-

ty, as well as legal doctrines,'it has been held that it is not the common

Yaw of the United States. But it never has been doubted that thie

eonstitution and laws of the Uniled States were made with reference

to the existence of the common law:  that when an authority or a

power is once given, the nature and extent of that authority, and the

mode in which it should be exercised, must be regulated by the rules of

the common law. United States v. Cooledge, 1 Gallison 488. The

courts, it is said, cannot derive their right to act from the common law.

But when the general jurisdiction is given, the rules of action under

that jurisdiction, if not pres¢ribed by Statate, may and must be taken

from the common law, when they'are applicable, because they are ne-

cessary to give effect to the jurisdiction: and it is a settled doctrine, both

in commen and civil law, that where the jurisdiction is given, every

thing also would seem to be gradted_ without whic_h the juris&iction

cannot be exercised. See 1 Kent, 315 to 319. And chancellorKent,

after considering the whole subject, comes-to the conclusion, that;

‘“when the jurisdiction is once granted, the common law, under the

correction of the censtitution and Statuté law of the United States,

would seem to be a necessary and safe guide, in all cases, f:ivil and

<criminal, arising under the exercise of that jurisdiction, and not espe-

cially provided forby statute. 1 Kent, 320, 321. Robinson v. Camp-

belly3 Wheaton 212; 10 Wheaton 159. The court, therefore; would

proceed in this case according to the rules of the common'law, even

were it not adopted by statute as the law of the land. Should the

court decide even, that under the constitution alone, it could exercige

nojurisdiction, except to issue a writ of quo warranio, still we contend,

that the constitution having given this court power generally over the

subject, we are entitled to the common law remedy, (as we shall show

it to bé,) by information. The common law is the common jurispru-

dence of the people of the United States, was brought. with them as.

wcolonists, and adopted, so far as-appeared applicable to odr institutions
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TFLE gnd- circumstanées.. “Ttis our: patrimony. It was claimed by the

"ROCR; -

Tunts: 1889 Congrcssof Lﬁe‘ nitéd: S(atcsm 774, as-a branchof these. *indiiBie

:able.rights-and, lrbertxcs’to which’ the respective colonies are ehtitled?

ﬂfu.uv And fo use. stlll further thc \nords of Kent et fills: up evcry mtcl‘ﬂthEg

*and. occupics evcry wrde space: which the statate law cannot: occupy Y
And we do: d=suredly cliim that’ we\h'we the sanie- nght to hidveleavsd
to file our mformatxon, and have it procecded on by, the mode fixed by
the common law, as we h.wc to: b’rmg inan 1nfcr10r court an' nchbn of
ejectment; and the counsel opposing mlght as welt objcct t6 out brmga
-ing such action, because: the’ ‘legislatare had hot - adopted ityor ﬁxe& the-
mode of proceedmg in it; and“because it is an 'lcﬁon mvcnted by
English _judges; and-that, therefore we should resort t67our writ of as-
size, or:any othér obsoletc and adthuated writ,

Some two days were consumcd by the counsel opposmg, in-a disser~
tation upon the, dlﬂ'erencc of a writ of quo warranto, and an mforma-
tion in the nature of '1quo warranto, and -he till seems: oot tohave
arrived at a clear understandmg of' the sub_)cct. a0 ord
at- once. several of - his ochctlons, it mav hé as well to cx'lmme'ln
the first place’the natureof the writ of quo war r'mto, the proceedmgs
upon - ity and the trme ‘when it fell mto dbuse—ard also the’ cofmon
law jarisdiction of ihe: court.of K. B as to informations:

First,then, what is a writ? BRACTON defines it thus: “breze quidem
cum sit formatum ad szmzlztudznem rPgulae Juris: quia breviter ef paucis’
verbis intentionem prqferentzs empomt, et explanat, szcufregula Juiris rem,
quae -€st, breviter-enarrat.. Non 1amen ita breve esse debea! qum ratzonem
et tim_intentionis convmﬂal. 3 Co -Lit. 348. It- was called breve,
because.it contained bncﬂv the’ matier of- complamt allegcd by the
plaintiff. .An onglﬁa' writ is a mandatory lr’tter, issuing out of the
couit of : ch'mcery, under- the great seal, and'in the King’s name, di-
rected to;the sheriffy- contammg a summ'xry st'xtcment of the cause of
comp]mnt and’ commandmg him jn.some cases," tb cdmmand thc de-
fendant, to do the tlnug rcquxréd or ifs hé failed to do so, -thén to sum-
mon him to appear.and show rcason whercfore he had not done 80—
and in others, rcqulrm'r the sheuﬂ' if the plamtlﬁ‘ should ‘make’ him
wcum, &ec..to, cause-the defend’mt to appe.lrthhout any optmn. "The
former was called g. praeczpe—-rthc Tatter asi-te: ﬁ:cmt Securum: bge
Crabb-115: Stphen.:5: Tzdd 116: 3. -Co. Lit. 349, ‘One: object of
the ongma] wnt, thereforc, is -to: rompel the appearatice of the de-
fendant in. court;’ but it:is’ aléo - necessarys as authority:for the instiba-
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tion of the suit: for it is a principle (subject only to the exception in- LB"SE,}‘\’

troduced by the practice of proceeding by bill) that no action can be Ja'y 1839
maintained io any Supéﬁor Court without tbe sanction of the King’s m
original writ: the effect of which is to give cognizance of the cause ASILEY
to the court in which it directs the defendant to appear. 'To sue out & Omsss
an original writ is consequently, the first step taken in the suit. Itis
‘the business of the plaintiff to sue itout, and he obtains it as a matter
of course.  Steph. Plead. p. 5, 6. The original writ of quo warranto
was in the nature of a writ of right for the King. Willcock, 439. Gilb
'R. 151; Rex vs. Staverion, Yelv. R.191. The original writ was never
used as a process for compelling the appearance of the defendant. Af
avery early day it was the practice for the plaintiff to file a draft of
the original writ with the proper officer‘of the court of chancery, and
in the meantime witheut waiting for the original the capias or summoas
isstied in the first instance, and the original was seldom or _eirel" taken
‘out of the office. Steph. Plead. 26, 27. There is a broad distinc-'
‘tion drawn in the books between the original writ and the process;
the,-rformer being the foundation of the suit, and the latter the means
by which the defendant is compelled to appear.
Aribr‘i'ef statement of the different kinds of process necessary to be
jssued before there could be ‘any final detcrmination of the matter, will
chow the couit the cause of the great delay in proceedings anciently
upon writs original, and the reason -‘why many such suits have fallen
into disuse.’ ' If the parfy did not appear on the summons, then he was
attached by' pledges, and afterwards by better pledges. 1f he
gtill did not apbear, the sheiiff was commanded quod habeas corpus,
" to toke the body. If the sheriff returned non inventus there issued a
disiringas‘ per lerras et Vcetall_ai after that another distringas command-
ing him also to take the b'bdy; after that another disiringas ne manum
apponat , and lastly a writ to ta‘k'e the lands and chattelsinto the King’s
hands.  Thus there might be ene summons, two' attachments, a capias
(asit was afterwards called) and ‘four distresses. Crabb, 280; Tidd,
,.1.25{ 9 Co. Lit. 359, N. H. Stephen's Plead. 27. We will now pro-
ceed :tp -consider thé,: oﬁgin and nature of the writ of quo warranto, and
to show that the writs of quo warranto and information wére concur-
rent _remédies ‘at common law. The ancient writ of quo warranto-
was _a_jvrit by which the mere right was tried: it wasa merely cizil pro-
ceeding, The information in'tﬁer nature of a quo warranlo wada
criminal pmcee\ding,.-zind formerly 'upon such information the party
E
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3:::9 could only be punished for the usurpation, but now judgment of euster
may be pronounced: Rex vs. Benneit, 1 Strange, 102; 24 Insf. 982.

Tux  Brus. Yelv.'190; Cro. Jac. 260; Co. Ent. from 527 to 564. Rez ve. Pon-

Asnx.zv sondy; 1st "Vescy 6. Formerly before the Statute of Gloucester, 18- Ed. ],
* the King exercised a power of sending commissioners to inquire " into
the right tofranchises,and if no charters were produced: the liberties
were seized -unto the King’s hands without any formal trial, 1 [nst.
280. This being much complained of, the statute of quo warranto
was made in order to remedy the grievance. It-is-said in some of the
authorities, that this statute was the foundationof the proceedings in
que warranto; in others that it is merely the old: commen law writ and
proceeding:  King vs. #inery, 2d Term. R. 540; Crabb, 175. This
statute dir=cts that such as had libertics should be permitted to use
them o as they made no encroachments on the crown till the ‘coming
of the Justices in eyre: and directs the sheriff to make a proclama-
tion that all these who clrimed liberties should be before the Justices
ineyre at the'next assizes to show quo warranto they held them, &c.
and they werc allowed a certain time. But if the party came not be-
fore the justices in eyre the franchises should be seized into the King's
hands nomine districtionis, which the party in the same eyre might re-
plevy: but.if he did not replevy them while eyre satin that county,
the franchises were lost and forfcited forever. 2 Inst. 282: And by
atatute 18 Ed. I, it was declared that if any should object that they
were not bound te answer without an original writ; yet if it appeared
~that they had usurped any liberty upon the King or his ancestors, thie
objection would not avail them; but they ‘wou]d be compelled to an-
swer without an original writ. Crabb, 175. . These proceedmgs upon
the writ of quo warranto were had before the justices in eye, or justi-
ces itinerant. The appointment of these justicestook place as early
as the' 18th year of Henry I, by whom thekingdom was divided inte
.circuits, and three justices in eyre appointed to -each. Crgbb. 103,
The necessity of these justices was superseded, and their commissions
not revived. according 10 Sir MaTaew HALE; after the 10th year of Ed.
JH; Crhbb, 277, and informations in nature of quo warranto came into
general -use upon:the cessation of eyres-at thattime. Gilb. R. 153
Lord Coke says, 2d Inst. 498, that with justices in eyre, this branch
lived, and with them it died. 1 Sir. 105.
" dt'is clear from these authorities, that the opposing counsel have en-
tirely. mistaken the nature of @ writ-of quo warranto. It was not, s
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ke asserts, a criminal, but a civil. proceeding; and in the nature of &
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writ of right. It was not the process, but merely thé foundation of the ooy 1859
suit, and the party usurping was compelled, by statute of Edward I; Tas 8rsms

to. answer, although there was no regular writ,

Let us now inquire as to the origin of the proceeding by informa-
tion. 'That, as we have already shown, was at first a merely criminal
proceeding, whereby the defendant was punished for the usurpation,
but no judgment of ouster could be pronounced. ¢ Since the intro-
duction of wrils,” seys a standard writer upon English law, ¢ it has be-

ASHLEY
& Ovneen

come a maxim in law, that no suit should be commenced in the King’s

Courts without a writ; but this is to be understood only in reference to
ordinary cases. “There were other modes of proceeding, of move
ancient date than that by writ, which were more adapted to the extraor-
dinary jurisdiction, exercised by our Kingsat an carly period, in the
administration of justice.” One of these was by bill, which.was a sort
of plaint made personally in court, in King’s Bench, Exchequer and
C.B. Another mode, of unkcown antiquity, in the nature of a verbal
complaint, was by suggestion or surmise, which. at a very carly day
excited the jealousy of the Commons,. with regard to-the Council and
Exchequer;. but doed not appear to have been resorted to in K. B.in
common cases, 50 as to- awaken any particular observation: and. in
matters affecting the King, suggestions were admitted without dispute,

and were afterwards cstablished under the name of informations.—

Crabb,294. The Common Law jurisdiction of the court of K. B. to

grant leave to file a1 information of this kind, is broadly laid down in -

Willcock, 456, 7, and cases there cited. That power cxisted at Com»-

mon Law, and the Statute of Anne only regulated the mode of pro-

ceeding.

We, therefore, deduce from this statement of the law, that by the
common law in force at 1607, there was but one method of proceeding
in quo warranto—that that methed was by infemeation—lhat there
pever had been any necessity for an original writ—and that the pro-
cess against the defendant was as entirely different from the writ of quo
warranto, as it was from the information. The Constilution has given

this court jurisdiction over the subject matter—it has authorized theme

to hear and determine it—and. if so, the common law being alo
adopted, this court can proceed in any method known to the common
law. In 1607 what would have been understood by the expression,
« g writof quo warranto?” Undoubtedly a proceeding by quo was
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_Igggé"ﬁ ranto, whether by writ er information. In either case, the process

iy 1839 would be a summons——-and it is merely a question in what way the
Frx srarw sUit shall be brought into court. .

‘45'5;:‘1& "But it is objeéted that a quo warranto is a prerogative writ—not a

¥ orume. emedial one. 'What is a remedial writ? So a mandamus is defined
to be-a prerogative writ. It is not a writ of right, and to issue as a
matter of course, but a_ prerogative writ, and so are writs of prohibition
and procedendo. Willcock, 354; 2 T. R. 335. Yetall these are not
the less remedial.  Cus. Temp. Hard. 99.

The opposing counsel has laid great stress upor the point, that the
writ of que warranto luy only in cases of usurpation of public franchi-
€S, Admit the position to be true, and still it has been decided, in the
case of The People v. Utica Ins. Co. 15 J. R. 336, that, every privi-
lege or immunity of a public nature, which cannot legally be exercised
without legislative grant, is a public franchise: and that the right of
‘banking is a public franchise. We are therefore within the rule, ad-
ﬁ)itting it to be as stated.

But the position that quo warranto orly lay in cases of usurpation
on some franchise of the :crown, is not correct. See R. v. Nicholson
etal. 1.%Str. 299. In that case, by private act of Parliament, for

~enlarging and. regulating the port of Whitehaven, several persons
were appointed Trustees, and power given them to clect others, upon
vacancy by death or otherwise. The defendants took upon them to act’
as trustees, without such an election as required by the statute, and upon
a motion for an information in nature of a quo warranto against them
it was objected by the couusel for the-defendant, that the court never
grants these informations, but in cases where thére isa usarpation’ upon
some franchise of the Crowr. To this it was answered and resolved
by the court, that the rule was laid down too general, for that informa-
tions have been constantly granted, where any new jurisdiction, or ¢
public trustis exgreised without authority. See also R. v. Boyies,‘z
Ld. Raym. 1559. Jtissufficient that it is a public office, and concerns
the public. ‘See also 5 Mass. 930, If merely private, it will be de-
nied:  Re'v. Lowther, 2 Ld. Ray, 1409 & 1 Str. 637.

It is said, also, that a quo warranto is properly aimed against the
ezistence of the corporation. Such is not the case. It js true, that in
the time of Charles II, charters were taken away by this proceeding,
but this has been denied to be law- ever since. These proceedings
Were an iHegal éxercise of arbitrary power, by means of a corrupt
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judge. A scire facias is the only proceeding by which a cerporation iy
can be deprived of its existence. A quo warranto aims at the exist- Jao'y 1832
ence of the franchise, but not of the corporation. The latter will Tz Stae
still exist, though every franchise be stripped away. See R.v. Ame- \ASHLEY
7y, 1 T. R. 515; Willcock, 334, 335, 336. § Orasac
It is, also, said that by both the common law and the statute of
Anne, there must be, in all cases where the corporation or franchise
had an existence, a judgment of seizure into the hands of ‘the King.
This is not correct. Where tae franchise usurped might be repos-
sessed and enjoyed by the King, there he had judgment of seizure;
in allother cases there was judgment merely of ouster. R.v. Hertford
1 Ld. Raym.426; Willcock, 499; Strata Marcella, 9 Co. 25 b.; R.
v. Hearle, 1 Str. 827; Symmers v. R., Cowp. 5105 R.v. Amery,2 T; R.
566; R. v. Pasmore, 3 T. R. 244.
It is urged that the proceeding should have been several. See up-

pon this point Willcock, p. 458, Sec. 343, 351, 425, 4"6 ‘and cases
there cited.

And the court will here remark, that this being merely a motion
preliminary, and to show cause, the court may grantthe ruleinsuch
shape as shall seem proper. The rale may be, either to show cause
why a writ of quo warranto, an information in the nature thereof, or
several informations, should net issue, as the court in their discretion
may think proper.

As the question of jurisdiction is the most important one, and as that
question is raised principally upon the difference between the writ of
quo warranto,and the information in the nature of a quo warranto,
we will briefly recapitulate the positions we have 4ssumed on that point.

ist. Where an authority or power is once lawfually given, the na-
ture and extent of that authority, and the mode in which it should be
exercised, must be regulated by the rules of the common law. Where
the jurisdiction is given, every thing is granted, without which the
jurisdiction cannot be exercised.

2d. 'This court has original civil jurisdiction to issue writs of quo
warranto, and hear, and determine the same.

3d. No original writ of quo warranto, or any other original writ,
according to the definition thereof ‘at common law, can be issued by
this court; because original writs in England did not issue out of the
same court in which the cause was to be tried, but out of chancery,
under the great seal. Sothatin this State the whole system of origi-
mal writs is abrogated and annulled.
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ngg’:fz 4th. That the writoriginal was not the process, but the foundation
Jan'y 1839 of the action; and long before the 4th year of James the I, it ceas-
Tux Srazx €d fo be issued in any case, and no objection could be taken for the
4»"6;:3:5;. want of it. And, therefore, when the Constitgtion speaks of issuing
write of quo warranto, it means merely 6 give the power of issuing
the process; in proceedings of the kind, and does not dictate what

shall be the foundation of the action.

Sth. That the process at the 4th year of James I, was a summons,
which is the writ of quo warranto, and that process or writ of quo war-
ranto may issue upon an information.

6th. That at common law-no writ of quo warranto was necessary,
mor could the party object to the want of it, but was bound to answer
upon the summons; whether there was a writ original or not.

7th. That the information in nature of a quo warranto came into
use on the cessation of justices in eyre, and took the place of the writ
of quo warranto, and thereby became a civil proceeding, although
at first it was a criminal proceeding. So that since the establishment
of the court of King’s Bench, the process;on the information has been
in law and fact the writ of quo warranto.

In addition to these conclusions, we further refer the court, upon tha
question of jurisdiction to the case of the Commonwealth vs. Sprenges
etal, 5 Binney, 353, in which an information of this kind was tried
in the Supreme Court, although the St. 9 Anne had not then been
adopied in Pennsylvania: ako to 3 Serg. & Rawle, 52.

And the Supreme Court of Missouri, in a case in the 3d Volune of
their Reports, under a clause in the Constitution, of which ours.is an
exact copy, has decided That as the Constitution gives that court the
power to issue writs of quo warranto, and thereby confers the juris-
diction over the sibject matter, that court would devise a method-of
proceeding, to effectuate the grant of power; and they therefore issu-
ed the writ,and determined the case upon the filing of an informatioa.

Many objections have been taken to the affidavits filed in this case;
but it is sufficient upon this motion if they show a reasonable ground
for the rule.  And if they do not, yet if it appears from the process
filed by the defendant, that the election was illegal, the rule must go.
This, as we shall hereafter show, does appear, from their own papers
berein filed. See as to the sufficiency of affidavit, Willcock, Sec-
368, 376, 377, 373, 370—2 East 177.
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And we contend that under these authorities the court should have 533008
required affidavits of the defendants, and heard nothing from them, 357 139
antil such affidavits were filed. And we further conclude that no T 81470
“ . afidavits on the part of the State are necessary, and that the court is ASHLEY
bound to grant the rule, upon the mere motion of the State’s attorney. & oreme
The writ of quo warranto was the King’s writ of right; the information
was a criminal procecding filed by the attorney or crown officer at hig
discretion; and even in cases where application has been made to the
courts by private persons, for leave to file informations, the court hag
sometimes refused the leave, but referred them to the attorney general.

See R. v. Morgan, 11.Mod. 309; R.v. Lowther, 2 Ld. Raym. 1409.

The objection that Messrs. Rapley and Cummins concurred in the
election, is invalid. They are not relators. They have not acquies-
ced iu the election. See Willcock, Sec. 406, p. 477; R. v. Smith, 3
T. R. 574; R. v. Morris & Stewart, 3 East 216; R. v. Clarke, 1 Kast,

47, R. v. Binsted, Cowp. 771.

Rixao, Chief Justice,delivered the€ opinion of the court:

On a former day of the present term, the attorney for the state and
exz-officio attorney general, upon the affidavits of Charles Rapley and
William Cummins, then read and filed with the clerk, moved the
court for a rule on Chester Ashley, Roswell Beebe, LElijah A. More,
James DeBaun, Richard C. Byrd, William W. Sievenson, and James
L. Dawson, to appear and show cause why an information in the na-
ture of a quo warranto should not be filed against them, for usurping
the office of dircctors of the principal bank of the Rcal Estate Bank of
the State of Arkansas.

After the motion was made, and the argument in support thereof
commenced, Chester'ﬂshley, one of the persons against whom said rule
is asked, voluntarily appeared, and by leave of the court, was heard
in opposition to the motion.

In considering this application, the first questxon to be decided, i3,
has this court original jurisdiction of an information in the nature of a
quo warranto?

in support of the motion it is argued, that a writ of quo warranto and
an information in the nature of a writ of quo warranto, are convertible
terms, used in legal parlance to express the same thing; referring alike
to the same proceeding, and prosecuted at common law to to accom-
plish precisely the same objects; that the convention, in adopting the
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terms used in the constitution, intended to embrace the proceeding by

Jan'y 1839 jnformation in the nature of a quo warranto, as well as the proceeding
Tax Srarz by writ of quo warranto, and therefore the proceeding now sought to

oo,
ABHLEY
¢ OTaces,

be instituted and prosecuted here is within the jurisdiction expressly
granted to the constitution: and if it is not within the power expressly
granted to issue writs of quo warranto, and to hear and determine the
same; it it is a remedial writ, and is clearly. within the terms * and
other remedial writs,” as used in the constitution,

In opposition to the motion it is insisted, that this is a court of exclu-
sively appellate jurisdiction; that if it has original jurisdiction in any
case, it does not extend to an information in the nature of a quo war-
ranto, which is strictly a criminal procéeding. That such an inform-
tion differs essentially from the ancient writ of quo warranto. That
they were originally designed for different purposes, although in medern
practice the same objects may in part be effected by either.

In the order in which the court has viewed. this subject, it is first
necessary to determine whether the proceeding by writ of quo war-
ranto, and that of information in the nature of a quo warranto, are re-
garded by common law as being one and the same thing.

A writ of quo warranto at common law was a high prerogative writ,
in the nature of a writ of right for the king, against him who obtained
or usurped any office, franchise, or liberty of the crown. and also lay
in case of monuser or long neglect of a franchise, or misuser or abuse
of it; 3 Bl. Com. 262.; Sel. N. P., 4th Am. Ed.,322.

The authorities cited and referred to in the briefs, {ully prove that
it was a civil proceeding, prosecuted by the king’s attorney general at
the suit of the king, without any relation whatever, to try the mere
civil right to some public office, franchise, or liberty of, or belonging
to the crown; which was claimed or exercised by some person in op-
position to, and in violation of the prerogative right of the sovereign:
and in case of judgment for the defendant he was allowed the franchise,
but when the king had judgment it was ¢ that the franchise capiatur in
manum domini regis.”’

It results, therefore, from the nature of the proceeding, and the ob-
jects it was designed to accomplish, that it conld only be prosecuted
for the king, by his attorney general; the king, in his high corporate
character, being alone interested or concerned in the only matter to be
determined by it; that is, whether the mere right to the office; fran-
chise, or liberty existed in the person claiming or exercising it by grant
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or otherwise, or whether it belonged to the crown, o grant thereof L,{'{,Eﬁf‘

ever h'a\'iiug been made, or if granted being forfeited, and if the right Jory 1839
was in the crown, the same pever having been granted out, or the Tue Sraze
grant made being forfeited, the franchise was in cither case restored ASHLEY
to the king, that he might grant it out again to whomsoever he should & o7
‘please: and no fine was ever imposed, or punishment inflicted on the
defendant.
As to the precise period of tiine when this ancient writ fell into dis~
use, or the more modern proceeding bj information in the nature of a
quo warranto was introduced, we are not informed, nor is it material.
Informations as the basis, or institation of a criminal prosecution, are
said to have existed co-eval with the commen law itself, but as a mode
of investigating and, determining civil rights between private parties,
they scem to owe their drigin and existence fo the statute of 9th Anne,
which éxprcssly authorised the proceeding in all cases of gntrusion into,
or usurpation of corporate offices in corporate places. And although inform-
ationsin the natureof aquo warranto, were exhibited by the king’s attor-
ney genéral long prior to that time, the remedy given thereby wasnever
extended beyond-the limits prescribed to the old writ, and could,
therefore, only be granted for some usurpation on the prerogative rights
of the crown, and it is said there is Do precedent of such information
having been filed or allewed at the instance, or on the relation of any
private person previous to such statute of 9th Annc, nor could they be
so exhibited afterwards, except in the cases mentioned in the statute,
which neither increased or abridged the authority of the attorney gen-
eralon that subject. ‘
This proceeding by information, when origiaally introduced, like
all other criminal infermations of that period, was desigaed principally
to punish offenders who were guilty of usurping the prerogative rights
of the crewn; yet upon conviction or disclaimer, the right of the crown
being thereby established, there was, besides the fine, a judgment of
ouster against the defendant, or that the franchise be seized into the
king’s hands, thus gfferding incidentally, a civil remedy for the king.
And hence it is that all the authorities, ancient and modern, speak of
the proceeding as being properly a criminal method of prosecution. It
is, however, said to hiave been long since applied to the mere purpose
of trying the mere . civil right, seizing the franchise or ousting the
wrongful possessor, the fine being nominal only.. And, therefore, it

F
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‘was-urged in the argumeni that'it mustbe cotisiderefl a = substitate

Jon'y 1839 for the ancient writ of ‘quo warrsnto; which came $nto. existence, tipon
Tan Srux its disuse, and in 1607, fully ogcupred its place i the ¢ommen 13w.

ABHLEY
- & Otuzgs;

and consequently, that the convahtiok miust be understood as referring,
to it, when they use the term vrits af quo warramtd, ratherthan. fhe
antiquatéd and obs solete proceeding by- writ of quo®warranto, which it
capnot be supposed'to bave been their inténtion to revise.

To this argument we do not assent. - The introduction: of thie Ta.ter,
did not subvert or destroy the former; they may have had, and we do-
not doubt’ that they did have a contemporaneots: existénce;-their. pric
mary-objects were cssenua}ly different, and the iode of proceedmg in
them materially varied, while they were in some respects attended

‘with- different” results, and the form of the judgment was never the

same; one was strictly a civil, the other properly a criminal methodot .
proceeding. We are, therefore, of. the opinion that the proceeding
by writ of quo warranto and information in the nature of a quo war-
ranto as known to and regarded by the common law,-are so different
from each other, that they ‘cannol Wxth propriety be-classed. together,
or comprehended by one common name or description.

Thls bnngs us to the first and most important question presented by
the motion, that is, the question of Jurisdiction. The duties of this
court to exercise jurisdiction where it is conferred, and not to usurp it
where it is not conferred, are'~f equal obligation. ‘The" constitution;

therefore, and the law are {o be expounded without a leaning the one

way or the other, according to those general principles which usaally
go'vern' the construction of fundamental or-other laws.

This court is created by the constimtion, and its jurisdiction and
powers specially. declared and limited by the same authority. The
cbnstituﬁon is the paramount law of the land, and the original jurisdic-
tion conferred and restrictions imposed by it, can neither be increased -
or diminished by any ]egxslatxve power.in the state, and all laws con-
trary thereto are void.

“The second. sertxon of the sixth article of the:constitution declares,
“that the Supreme Court, except in cases otherwise directed by this
conshtuhon, shall have: appellate jurisdiction only, which shall be so-
extensive withthe state, under such restrictions and regulations as may

from time to time be prescribed hyJaw. It shall have a generdl super-

_intending control over all inferior and-other courts of law and equity.
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1t shall Bave;pewer:fp:issue writs of error and supersedeas, certiorari GETTLE
.and habeas corpysypiandamus, and.guo warranto, and othier remedijal Jan'y 1839
writs;.apd fo hiear and-det&rmine the'same. Said judges shall be con- Tug St
servators of the, peace j:hfonghoutﬁxe state: and shall.severally have ,:gﬁ;;“_

poweer to issue any of the aforesaid writs.” Grame

.E;‘yvgs-@bviousl,y’?t,hs intention of the constitution, by the first clause:
‘githesection above-recited, to invest the Supreme Court with a gene-
ral :gpgelia;e_-jurisdictjon,» co-extensive with the state, and to coufine
“ite :pqﬁ‘érs exclusizely. to _subjects of this descriptions: except in - cages’
where it ig wirected- by the. constitittion itse}f-to exercise original juris-
diction.

The next clause confers upon the Supreme Court: 2 general power.
of contro} gver all inferior and other-courts. ' '

Anid the third. clause gives to the-Supreme Court, ¢ power to issue
wiits of error and supersedeas, certiofari,-and habeas corpus, mandam-
us, and quo warranto; and other remédial writs, and tohear and deter-
mine the same.”  And it istelied upon as vesting in this court originak
jurisdiction of the case. now under considération, and it:is -admitted by
-alt, that there is no other provision to:be found in- thé -constitation; upon
gwhith any ddi@dt’-ggigiﬂél jurisdiction for-this court #3n bé based.

Ineonstruéing the powers conferred by this clause of the constitation,
thes objects and- purposes for which these powers were conferred must:
be kept constantly in view; and it must not be forgotten that this is-only
pait of a eystem, or frame, or fundamental law of governiicn, edab-
Eshed by the people-of the state according to their own free pleasure
and sovereign, will. And that tne ;powers, which are conferred, the
restrictions, which. are imposed, the-authonitids, which are exercised,
the organjzation and distribution, thereof, which are provided, are in
each case for the same object, the common. bfiefit-of ‘the gaverned,
and not for the profit ofidigoity of thesrulers..

Tn- directing the orgamzation of the judiciary department,it was the
object of the convention :o provide for the whole peopte of the state,
through the several judicial tribarims, the most.frée, ample,:"s_paedy;
cheap, and convenient administrateon of :justice. for which purpose,
wvarious tribunals of- different grades werg ordained; :and one er- more of
themy astablished in =very county and township; in the state. Ana a
jurisdiction was-conferred upon each by the constitution corresponding
in interest and magnitade with their respective grade and; dignity, in
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sach manner that the whole judicial power and authority of the gov-

Jan'y 1839 ernment became vested in some one er another of the courts or justices
Tux 8rurz Of the peace. '
ve

ASHLEY

& Otugzs,

The respective jurisdictions and powers thus cenferred upon these
‘several tribunals, is in every respect, special, limited and defined by the
eonstitution; and so ordered, arranged, and distributed, as to-avord all
conflict of authority between them, and to constitute a regular gra-
dation of powers, each having a control and a revising authority over
such ‘others as -are inferior to it; and to produce a harmenious action
between the several branches of the whole system.

Having thus stated what ‘we understand to have been the object and
design of the convention in the arrangement and erganization of the
whole judiciary department of the government, as apparent from the
structure of the constitution, and viewed. as a whole, and also in its’
.component parts{su‘ch‘constructiop must be put upon the powers which
are conferred, and the restrictions ‘which are imposed upon eéqh.of
the several judicial tribunals, as'is most consonant to the general inten-
tion and design of the framers of the copstitution, and will be most
effectual in enfo'rcing and.cari'yiﬁg into execution their expressed will.

That the will of the convention may be more apparent, we will here
briefly state the jurisdiction and powers conferred and_‘the restrictions
imposed by the constitution upon- each of the several tribunals, in
swhich collectively is vested the whole judicial power of the state.

By the fifteenth section of the sixth article of the constitution, exclu-
sive original jurisdiction.of all matters of contract, (except in actious’
of covenant) where the sum in controversy is of one_'hun'dre'd dollars
‘or under, is expresly. conferred upon a justice or justices of the peace.
And the justices of the peace are expressly prohibited from exercising’
jurisdiction in any cise, “ o try and deteimine any criminal case or.
Per_)al “9ﬂ'en'ce_.‘-ag'ainst' the state,”™ but they may enquire of offences
committed, and commit or aduit to bail the offender, taking recogni-
zance returnable to the oroper court having jurisdiction of the case.

'By’ tne ninth scction of the same atticle, jurisdiction is expressly
given to- the county “conrts, in all maiters relating to' county taxes
disbursements of money for county purposes, wuu in every other case
t}]at may benecessary 'Alov the internal improvement and local concerns
of the respective’ countics.” And By the tenth scction of ‘the same :
article, #such jurisdiction in matters relative to the estates of deceased
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persons, exacutors, administrators, and guardians, as may be prescribed
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by law, until otherwise directed by the general assembly, is given to Jar'y 1839

the-judge of probate.”

~ The third, fourth, fifth, and sixth sections of the same article, pre-
scribe and limit the jurisdiction and powers of the circuit courts, and
_bestow upon them ¢ original jurisdiction over-all criminal cases which
shall not be otherwise provided for'by law ; and exclusive original juris-
diction of all crimes amounting to felony at common law; and exclu-
sive original jurisdiction of all civil cases, which shall not be cogniza-
ble before justices of the peace, until otherwise directed by the gen-
eral assembly ; and original jurisdiction in all matters of ¢ontract, where

the sum in controversy is over one hundred dollars,” and give to them-

«gsuperintending control over the county courts, and over justices of the
peace,” and, declare that “they shall have power to issue all the ne-
cessary writs, to carry into effect their general and specific powers,

THE,STATR

vs.
ASILEY
q OTHERS.

and vest in them jurisdiction in matters of equity, until the general as- -

sembly shall deem it expedient to establish courts of chancery.”

From this view of the structare and organization of the whole judi-
ciary department, and’ also, of its component parts, and the dis-
tribution of jurisdiction and power to the several- members or
branches thereof, it appears manifestly, to have been the first
great object of the convention, to confer upen the Supreme Court, as
the final tribunal, to interpret, pronounce, and execute the law, to
decide controversies, and enforce rights; powers and jurisdiction of an
appellate nature only; and to leave with the inferior tribunals the first
or original cognizance of cases and controversies between private par-
ties, as well as all controversiés in which the state might be a party, or
otherwise interested, in which the sovereignty, or sovereign rights, pow-
ers, and franchises of the state.are not involved; but in cases invo]v;ing
the civil rights of the sovereign power of the state, affecting vitally its
character, and the proper administration of the government itself; in
which the whole people, and every individual member of the commu-
nity, hasa direct, immediate, and most sacred interest, when the exer-
cise of a public right or public franchise is the subject matter of contro-
versy, the convention appears to have entertained a ditferent view,
and to have deemed it a pioper subject to be investigated and deter-
mined in the first instance before the highest judicial tribunal in the
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state; and with this view they authorised the Supreme Caart, to isue

Fan'y 1839 “wrils of qup warranto,” and to hear and determine the: same, thereby
was Srure conferring upon this court, in such eases, ouigindl jusisdiction

va.

ASHLEY-

& Orarrg..

Itis conceded by all that this court cannet take ongrmal jurisdjction
of the present controversy under the anthority given to it to-1ssue writs
of error, supersedens,. certiorari, habeas corpus, and mandamus, they
being whelly inapplicablé to the caserm the form in which it is now
presented. And this ourt kas.already determined, in efiect. that the
present proceeding is not within the power granted to ¢ issue writs of
quo warranto;” this being a proceeding of a very different nawre,
not included in that description.

We will now examine what jurisdiction or power this court can
derive from the term, “ other remedial writs,”” as used in the constitu-
tion. The terms here used are general, and their application is leit
indefinite. Did the convention intend thereby to authorise this seurt
to issue every writ of a remedial nature known:to'the law. and to hear
and determine the same? If they did, their declaration that this court
“shall have appellate jurisdiction only, except in cases otherwise
directed by the coristitution;” as well as their special grant of powers, to
issue certain enumerated wrifs, each of which is of a remedial nature,
is wholly unmeaning, if not posrively absurd; and beside that, it
wouald produce a direct conflict of authority between the several judi-
cial tribunalg, and involve them in the utmost confusion. It would des-
troy every vestige of harmony in the whole system, and virtually repeal
every other grant of iudicial power made by the constitation. It would
draw to this forum onginal jurisdiction co-extensive with the state, of
every civil controversy; for it:must be observed, that:in respect to the
sum-or amaunt involved, there:is no restriction  whatever-imposed by
the constitution, in any ca¥e in which. this court can exercise original
jurisdiction; therefore, if it can, uridér ; any authonty derived-from this
general grant, take original Junsdlctlon of : an_y case, it may of all cases
falling. within the same general clasq. Tﬁese consequences are clearly
not within the ob_)ect and-intention of thc conventmn, but in opposxtmn
to both. And it is a rule’ founded upon the dlctaxes of ‘cominon sense,
admitted by all jurists, that in ronstrumg a con:htutmn or fundamental
law of government, no construchon of a gjven power is to be allowed,

»whxch plainly defeals or impairs the avowed objects.

If; therefore, the words are fairly susceptible of two. interpretations
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acegritag to:thelr common-sente anidiuge; thegne of which weuld de- LETIz®
featemetor-ali of the. 6¥jedts forswhich it wasobviously givenyand the sy 5ty

Ve
other of wiigh wonld preserve:and promote alfy thre former interpreta- us Sratw
tion ought-to be rejected, and the: latterfo be'Fefd:the true interpreta- Asm.nv
tion. § Owuad

The terms  other remedial writs,” as before remarked, are indefinite,
and may embrace a greater or less number, in proportion to the objects
and purposes to which they are intended to be applied, and they might
be applied to almost every purpose, with the smgle qualification, that
it shall beina proceedmg of a remedial nature, as contradistinguished
frot pceedmgs of a criminal or penal character, which by the; lan-
guage" used are- expressly excluded. The terms used, must. tberefore,
receive:such a construction as’ ‘will. promote, rather than defeat the ob-
jectsof ihe grant;orthe general objects of“thie convention.

The context, and.every other part of the whole instrument whicks
reldtes:to’the-organization of the judiciary,-and the distribution-of the
juditial power, must be looked toi in determining the power-given by
this general indefinite-grant. These have all been carefully apd ‘crit-
ically examined by the court, and from thém it appears satisfactorily,
that it was the intention ot the framers of the constitution to limit and
restrict the Sapreme Coart i in the exercise of original _]unsdlctlon, to
such cases as the writs therein specnally enumerated would apply, and
that the power to issue other’ remedial writs, was mtended to embrace
only such other-writs as rmght be properly used’ in- the exercise of
appellate powers, or the power of control over inferior.or other courts,
expreasfy granted by the constitation. And such in every point of view

in whicli'they can be considered, is in the opunon ‘of the court, the only
legitimate, true, consistent, sensibley” and practlcable mterpretahon,
which they can receive.

Hy(herefore resulis from the view taken of this subject by the court,
that the Supreme court caniot, under any power conferred upon it by
the constitution, exercise original jurisdiction in any case where the pro-
ceedirg is, or must necessarily be of a criminal nature; its original juris-
diction being expressly . lihited and restrained by the constitution, to
such matters-of a civil nature as may be properly brought before the
court, by'some one of the writs expressly enumerated in the constitution;
and thie proceeding by information in the nature of a quo warranto,
beingproperly a criminal proceeding, this court cannot entertam origi-
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r‘ggk’ﬂ nal jurisdiction of it. And for this reason, the motion in this case must
Jan’y 1839 he denied and the rule refused.

Taz surz  The court does not, therefore, deem it necessary or proper, to express
AsprEyY atthis time, any opinion upon the question raised and argued-at the bar,
¥ Ommzs. upon the facts presented in this case. -

"The metion is denied, and the rule refused.



