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CASES IN THE SUPREME COURT

Tsaac Huonres against Bexnerr H, Marmix..
Error to Joknson Circuit Court.

An affidavit thatthe defendant is Justly indebted to she plaintiff in the sum of
three hundred and seventy-six dollars, and that the plaintiff verily bélidves
that said defendant is about to remove his effects out of the State) is suffi-
cient to zuthorize the issuing of ‘an attachment, without inserting that the
defendant is indebted in's suin over fifty dollars, C T

The parties in civil proceedings uresseldom, if ever, hound to adopt the precise

. language used in a Statite. . o ) ' .

The service by a coroner of a writ directed to the sheriff is not ground for dis-
missing the sujt~-thongh it is matter which will excuse the defendant.from

. answering. _ )

A writ directed.to an officer or person prohibited by law from execiting it,
may be abated: and perhaps it might be set aside-on motion, if the fact ap~
pear on the fuce of the proceedings. ' : :

But a writ'regularly and legally issued, and directed to.the proper officer, can-
not be avoiced, or made void, by matter subsequent, or by having a return
ehdarséd on it by an officer or person not authorized by law toserve it.

Such an endorsement is a mere nullity, and imposes no obligatioa® on the de-

‘endant to apnear, nor does it sabject him to any legal consequences as fora
aerault.

The rulein Gilbreath vs. Kuykendall renewed

This was'an action commenced by the plaintiff above, by writ of
attachment. The affidavit on which writ issiied was that the defend-
ant “s jostly indebted to the pKintiff.in thesum of three'hundred
and seventy-six dollars 50-100, and that he verily -believes that the
said Martin is about to remove his effectsout of -this State.”

The writ was directed’to the Sheriff. and retarned served by the
Coroner.

At the return term the court below  dismissed the cause, on the de-
‘endant’s motion, and gave judgment agaivst tne plaintiff—toreverse

which he brings his writof error.
“Tavuor, for the plaintiff in crror.

Commins & Pixe, contra:
The defendant in error conteads that the decision of the court

helow was correct. By the general provisions of our law, all process

Jis.to be directed to the Sherilt. . Dig. p. 316,317, The corouer is

aathorized to serve writs and process, when the office of shevitf is va-
cant, ar when the sheniff is a party to the suit, inlerested in'the suit,
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related to either party, or prejudicéd against either party.  Dig. p- LT

136. "A'hd vy}xeh bbljl).the\sbe‘ri{vi" and cotoner are disqualificd, the 'B Y .39
court is to direct the process to Elisors. LYON
Process can only be served by the officer to whom itis directed, or FVANS
his deputy. Howe’s Pr. 93, 04: and authoritics referred to below. O
1f the sheriff be disqualified, the . process must be directed to the
coroner. Howe's Pr 91; Colby vs. Dillingham et al. 7 Mass. 475;
Weston vs. Coulson, 1 Black. ‘R. 506; Wood vs. Ross, 11 Mass. 271;
Brice vs. Woodbury et al. 1 Pick. 362.
There being in this case, no showing of any kind which -under the
law would authorize the issuing of the Wfit-to the coroner, this court
is now bound to presume that the sheriff '.Wasneithel_"d(;é.'d, out of office
or disqualified.” A service by the coroner in such case is no more than
a service by any 'private pex_'sqn,a;nd such migtake; is fatal; for a coro-
ner cannot serve a wril, if the sheriff or hié_dep_uty",méy. Gage vs.
Graffam, 11 Mass. 1815 Merchants’ Bank vs. Cook, 4 Pick. 405.
This defect maj; be taken advantage of, ‘e_i'ther by plea in abate-
ment, or motion to dismiss the action, if ‘made before appearance en-
tered. - Campbellvs, StitesF9 Mass. 917; Gage vs. Graffam, 11" Mass.
181; - Poliard et al. vs.- Dwight et al4 Cranch, 421. '
There was no error therefore in sustaining the motion {o dismiss.

Rineo, Chief Justice, delivered the opinion of the court:
The plaintiff filed in the office of the clerk of the Circuit Court of
Johnton county, his declaration against the defendant in an action of
- debt, setting out a writing ebligatory, for the sim of $365 50-100;—
and tﬁerev)ith also filed his affidavit, stating that Bennett H. Jlfa}tin
in the above declaration, méntjorjcd,‘_ is justljinde!ﬂed’ to him in the
sum of three hundred dnd_sebenty-six\dollars,and Jifty hund’rgdths‘;‘a;'l;)d
that he verily believes the said Bennett H. Mariin is about tq.remb#é
his effects out: of“_ﬂ)is State’; which was subs_c‘ribed and sivorn to by the
plaintiff, before the clerk of saidiCiﬁguithurt,‘land thgfcupox; sued out
of the office of said clerk, 2-writ of attachment aginst the lands, ten-
ements, goods, chattels, moneys, credits, and cffects of the defendant,
directed to the sheriff of J ohnson county, bat. which a’ppéai‘s to have
been executed and returned by the doroner,_‘instead'df the sheriff. of
said county:
At the term to which the writ was retarnable, the defendant with-
out cntérihg his his appearance to the action, moved the court to quash
the proceedingsv hiad inthe case for the followjing reasons:




368 CASES IN THE SUPREME €COURT

S— Ist. Because there is: no afiidavit, as required by hw, to. autherize

nom? the i 1ssumg of said writ of - aitachment,
Jon'y

o~~~ 2nd. The wnt is dm.ued to the shewill; ‘and served by the coroner.
Bmii“‘s of smd county, mthout tl’e wa rram of law; and
MARTING 94, Tlxcre isno-valid lem] service of said-wril of attachment.

The court sustained this motion, dismissed’ (he cuse, ‘and gavé final
Judgmcnt against the plamhﬁ' for costs of stiit.. - ~The’ plmntlﬂ' except—
ed {o the order dwmxfsmwthe suit, and filed his bn]l of cxccpuons, bech
is signed and scaled by. the- court, and thcreupon ‘the plaintiff prosé~
cules this writ of ‘error to. reverse said’ Jud"mcx)t i

The onl_y qucstlon plescnted b_y thie recor'd and asewnmentof erl‘ors,«

‘ls, did the-court err i dismissing: the kxnt, and giving lnnl Jud"mcnt
aZainst tlie plamtxif on the defendant’q motxon"

The affidavit verifies every fact required by the Statutc to be stated
thcrun, unless - the omxsemn {o.insert the words, “m a sum exceed-
ing ﬁfty dollars,” as mefitioned in the. Statutc, shall be deemed essen-
tial to its suﬁicxenc)

‘The larighage- of the Statute under which - this "proceeding is insti-
tiited is that « in all casés where any; cred:tor or- cred;tors shali file or:

auseto be. ﬁlcd, in the ofuce of the c]u‘& of the. Cll‘Cl]lt Court of any
countv in’ this. Tcrmory, a dcclamhon or other stat¢ment in Wntmg,
agm..sl hxs, her, or- their debto;, contam uor @ true statement of the na-
tare of hxe, her, or thelr dcmand together with ; an afﬁdant on’ hls,
hcr, ot their oatb or aﬂ1rm'1hon, or-pn ‘the oath, or. aﬂlrmatlon, of any
other credxtaBlc person, for. him, her, or them statlu" that the defend-
aut i the dcclaratlon menhoned is Ju:tly mdeb-.ed to'sach- pldmnﬂ'or
plamtxffs ind s:um ez:ceedmu ihe sy of fifty doll ’ars, (wlnch sum: shall
be specmed in =’uch '1ffidaut,) and that the sdid' affiant venly Believes
th‘xt sach deﬁ,ndant ishot a resxdcnt ofy or resxdmg W1th1n “this’ Tem-
tary, or that tbe' ordmm‘y proce~s of law catnot be served on hlm, or
that he is about to remove his effects out of thxs Temtory, it shall be
lawful for such plamtxff or, plamuﬁé to sue of cause to' be sued out of
the office -of- the said clerk a’” wiit of attachment,” &c. ﬂr.’c ng
p-7S L

Proceedings by attachmentin civil casés are authonzed by statuto~
ry provisions, in derogation of the common. law, and must in every’
essenfial part conform to, and pursue stnctly the’ provxsxons of the Stat-
utes; b ¥ whxch theyfare authonzed “The' aﬂldavrt, for instance, must
state that the. defendant is just Iy indebted ‘to the plamtlﬁ' and specify
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thesam or amo: it of such indebtedaess, and show that it exceeds the. Ll"'gg;f‘
sum of' hfty ‘dollars: but where the defe'ldant’s mdebtedness, and the 3y 1839
amount the‘eoi, are snted, a8 in thla casé, showing that ‘the amount: !UGHES
theteof is more than fifty dollars; “withoat the precise language. of the MABTIN.
Statutc we are not awaré of @ any principle of law, of reason, or of
_]nsncc, apon which it ou{,ht for that reason alone, to be held insuffi-
cient.
The parties in civil {‘roceedmvs arc seldom, if ever; bour'd'to 'uvloptv
the precise | lanﬁuwge of the Statute; therefore the afﬁd'xvﬂ. in this case-
containing every essential rcqmslte dnder the Statute, is, in our opin-
jon, sefficient.
The oh_]cchens to the servxce of the writ, admitting the executibm.

thereof to be wholly illegal, and entirely insufficient, cannot. be a
ground for dlbﬂ" issiii g the suit, - 1tis a matter which excuses the. defend-
ant, from answermg the '1ctxon but we are at a loss to conceive: how
it.can so operate: as to make vo;d or voidable, a writ Whlch, independ-
ant of it, is good: a writ dxrcctcd to an officer, or persan. prohibited

by law from exﬂcutmg ity may be:abated; and perhaps it might .be
set aside on motion,if the fact appears on the face of the proceedings:
but- awrlt regularly ‘and lega]ly issaed, and directed, to the proper
omcer or person, authorized by law to excecute it, cmnot, in curopin-
1on,be avoxded or made! vmd by mat*er subsequent as by having a
ratarn endorsed on ity by an. officer or person not authorized by law
to serveit. - Such an endoracmen., bcmg a mere nullity, can haveno
eﬁ‘ect in law, exther apon the p'lrtlcs, or upon the suit, it imposes no ob-
110atmn on the défendant to. appe ear, nor does it sub_]ect him to any le~
gal conscqucnce= as for a defau!t, and “if he omits to appear, Bo valid
Judgment can_be, _given 'tg'unst hlm, consequently it must in every
view of the su‘nuct, ‘be rcgarded as a mere nullity, and the case be
consuiered % standing in the same sxtu'ttlon as though no effort had
been made to ‘have the prouess’ executed.  And hence in ordinary ca-
ses, when the. first wnt is: not ‘executed, it forms the basis upon- which

an’alias, and if that is not served,  a plunes may issue, and nothing is
more corrmon in practlce, than to take an alias and plaries, when the:
former writ is not executed and we presume ‘that no one ever thought
of queshomno' either the lcg'thty or propriety of the practice; ‘and
yet. if a motion to, dxsmm the suit upon | the ground that there is no ser-
vice of the writ, or. tha.t the execu’uon thcreof is illegal, or insufficient,
i authorized by law, it follow= asa ]egltxmate consequence, that ne
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g’g‘g’éﬁ alias, or pluries writ can legnljy issup. We are therefore of the opin-
Jan'y 18.9 jon that the court erred in dismissing the case, and giving a final judg-
BuGHEs ment for the cosis of the suit against the plaintiff, on the moticn of the
MARTIN. defendant, and for this error the judgment must be reversed,

The case being thus: disposed 8f, the necessity of expressing any -
opinion as to the legality or sufficiency of the execution of the writ, ag
the same appcars in the record,is dispensed with—that question being
wholly. immaterial, as to any. matter now involved in the further dispo-
sition of the case, to be directed by this court; inasmuch as the de-
fendant, by appearing here and filing his joinder {o the assignment of
errors, has made. himself a party to the proceedings, and according to.
the rule cstablished in the case of Gilbreath vs. Kuylkendall, he is
bound to appear, and the case upon the return thereof to the Circuit:
Court, must be considered as thoigh the defendant was -duly served:
with a“va]id‘- prc;cess, requiring his appearance to the action more . than
thirty days before.the first term of the court, to which the case is re-
manded.

Wherefore, the judgment of the Circuit Co

urt of Johnson .county,

in this case given upon the defendant’s motion, is hereby, reversed, an-
nulled, and sct aside, with costs; and the cause is remanded to said
court with directions to overrule the motion of the defendant to dismiss

this.suit, and for further proceedings, to be had therein acéording to
aw; and not inconsistent with this opinion.



