378

LITTLE
ROCK,
Jan’y 1839

CYNA

MURPHY
oo

Wisriamo.

CASES IN THE SUPREME COURT

Bensamin Murery against Jenxins WirLiams,
Arpran from Conway Circuit Court.

A writ which bears date Sept. 8, 1837, and is returnable to the nezt September
term is bad, and a judgment by default rendered upon it at September term,
1837, is erroneous. . .

There is no provision of law by which a writ can be extended beyond the sec-
ond term from its date. :

An entry. upon the record, that * this day the parties appeared by their attor-
eys, and the defendant having failed to file any plea to the plaintiff’s decla-
ration, it is considered by the court that judgment is rendered against the
defedndant for want of a plea,” is not such an appearance as makes the writ
good. ) )

In order to constitute an appearance in the legal sense of the term, there must

. be some substantive act done by the defendant which constitutes him a party
to the suit. Lo .

An appearance of the aspellant, makes him a party to the proceedings below,
and he is bound to appear in the circuit court, when the case returns there,
as though he had been served with a valid process.

This was an action of covenant brought by the defendant in error
against the plaintiffin error upon a lost bond, stated in the declaration

‘to be lost by time or accident; and profert was made of a record copy

thereof. The writ bore date Scpt. 8th, 1837, and commanded the
officer to summon the defendant to appear at ¢ the next September
term,” to be holden  on the fourth Monday of September next.” At
the September term, 1837, an interlocutory judgment was taken in the
following words: ¢ This day the parties appeared by their attorneys,
and the defendant having failed to file any -p']ea, &c.;” and at the
next term the plaintiff’s damages were assessed, upon a writ of enquiry,
to the sum of $624; for which amount final judgment was rendered;
and the defendant appealed.

Fowweg, for the appellant:

It is contended by the appellant that thie declaration is wholly
insufficient in law to authorize a judgment; and that the defects being
matters of substance, are not cured by the judgment by default, under
the statute of jeofails, or amendments. Vide Hard. Rep., 79, 80;
Letcher vs. T--1-r; 2 Bibb. Rep. 17; 2 Burr. Rep. 833.

The declaratiow, consisting of only one count, is contradictory and
repugnant to itself in its different parts; in the material allegations, for
instance, in one part it alleges that the bond is lost by time and accident,
&ec.: in another it makes prefert of the bond itself; and lastly, makes
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rof'ert of an authenticated copy ‘thereof. - Each count must be consxsb-
ent with itself, and no repu;:nance i material parts,. will be tolerated. ?ﬂﬂ’

Profert is matter-of substance. Vide Hardin’s Rep. 64, Scott v. C'urd MUBPHY '

1 wils. Rep 16.
Ne .action at law can be sustained on a lost deed; and' such avers.
" ment having been once made in the declaration, nie subsequent profert
-ih the same court will be permitted to cure or nullify such allegation.,
The process is void.. ‘All writs should be made returnable to the
next term aftes issued, except when they are issued w1thln ﬁfteen da.ys
of the commencement of the next term, and: then they shall be made
-returnable to the second term next ensuing the date of such wnt. Vlde:
'Pope, Steele, unt .McCamp ng P 314 seév. 4y p. 3165 sec.'10. + The
_,wrxt in’ thrs case is returnable to the necct September term to be held
m Septcmbvr neat, aﬁer the date of the Wnt which can only be -con-
_strued to mean the September term, A. D 1838’ the third term after -
the issuing of the writ; consequently, the mterlocutory Judvment by
iefault, was. rendered in the case twélve months: priorto the- time at-
which the writ was made retumable, and the- damages “assessed, and
'ﬁnal - judgment rendered siz months bqfore said writ was returnable.
The judgment agamst Murphy is therefore erroneous, and ought, to be:
reversed. .

Cunsnins & Pk, .contra:

The appellee in this case contends 'that'an'del.ieli at law can he
sustained upon a lost bond or covenam

The position assumed by the. appellant, is no doubt, partlally sus-
tamed by some of the older authorltles, but we chall be able to show
that. both the Enghsh and American courts in later days have
decided dxﬁ'erently and otherwise settled the common law on this_
subject.

It is trae, also, that the Supreme Court of Kentucky, in Heln vs.
Eastland, 9 Bibb, 193; and that of Missouri, in Edwards.vs. McKee, 1.
Mo. Rep. 123, have without miuch reflection or examination, decided
according to the older authorities, and go the full extent of : sustaining
_the appellant’s posxtxon ~
" It therefore becomes neeessary first to examine those decisions, and
-to ascertain on what reason or authority they are based. The former
- placed its dec1sxon on two. grounds - 1st, That-the tearing off of the

geal, or.any other material alteration annulled a-decd; and 2d that
o
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assumed by them, a;‘e, that ag

: ’nuls 1l:, s0. that non est fnctum .can be?’ :
‘iach nhorc when' the: deed i is Iost or utterly . dcstroy éd ‘no remed _y at
‘mw can be lmd on it, But‘;‘th'is po tion (]Gpgndé u;ib\'n..t,h : :
the rcmson given is tnat whcr(‘ the party‘ wou]d dedare ot @
mhst mdkc plofut and he cannot do so 1f t’nc deed h1s cea=ed- {0 be'a

: ']eed by erasife or mter}mcahon We may ,therefore, examine both

) "Qns togothcr. '
Saprem(. Court of . Kentucky m'zde no- vcry d:hgent examinas
on; 6f; thé «;}ﬂthOl‘th upon the pomt they werg dccndmg, bat they
st)tte thdt'thbeN, in; hxs Law of vadcnce, md W/I.ﬂlpdale % case, in 5.
Co, \119 ,cxdé ﬂmt ron tfuclum m: Ay, be plc’lded Where the seal
1s bral-.en off; ‘and they’ thc 'fdce assame this’ to be’ the gcnera] broad
doclrme, thhout any- hmxlauon or qunl (xc‘mon. L
The seco'xd rc=o'utxon in Pigot"s case, 11 Co. 7 is, ¢ that When any
deed is altered in a pomt mater ml by the pidmhﬂ' hlmself or.by- any
stranger, w:bhout the(pmxty of the oblwec bc it b_) mtellmeahon,
addltKOD, cm:m y Or by dmfvxmr a pcn throurrh .l lme, or through the
"*mldst ofany matcnnl word, the:dced, tncrcb) bccomes \oxd LR
: Wkelpdale s cmc, 5. Co. 119 itis said “that in all cases Where the
bond was oace the chd of the de anJant, r“)d aftem mds, before the
actxon brouvhl, ])Lcomes no dced ¢ither b) erasure or. nddmun, or
othcr alteration of thc deed or by brc()kmo o‘fthe =edl the’ defendant
may safcly plead non est factuin, ﬁ)r, w1tl out. qucshon, at the time of
the pka, which is the prc sent tcnso, it wa: not his deed. » Anq)the case,
of Haywoad is mentioned; where nﬂer non est faclum plmdcd the deed
bcmg in custody of the clcrk rats ate the label, by which the seal was’
fixed, and there the j jury found it was defendant’s deed ‘at hme of plea
pleadcd -and phmtnﬁ' had' Judgment. o
" The first. recolutnon in Pzga!’s case, - as found in Rolles Rep 40, is,
d Fwt f‘esolve que un Fasure on. znlerlma dlin obllgrttzon pPr un estran-
ger de un, cl'zose m'zterzal it l’oblzrratzon voul ‘comz le dwulswn del seal’
per eslrang‘ & See Michaelvs. Scoc/aozth Cro.'ﬂblzz. 120 'The
Case of Haywood abovequoted w1ll be found 0. l)yer, 59.
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But the WhOIc of thxs anc:ent doctrme, as is remarked by Sm‘ﬁng- L‘{g‘gé’?
w[ge, in 6 Cowen 748 Rees vs. Overbauah, has. been materlally Tan'y - 1339
~hot =ubstahhally cxploded by modern dccmons. The m
Supr eCourt of Kentucky seem not to have been aware of th\s, w“,mg.,.
althy 'ugh in one, p"u't of their. opinion. they refer to Ka th\, ’decmon in,
England " without, tam'w the trouble. to inform ua to what partxcular
decision they allade.

Mr. Justice ‘Buller, i in Master vs. .leler, 4 T. R.. 338, COD“IdCI‘S t‘ma'
doctrine to have ow cd s’ ongm very much as we have etated before,
to (the neces51ty of m'1kmg profert, and he” rcmarks. that it is:oot uni-
versally true.that a deed is destroyed by an '\}Lera.tnon, or by teftrmg
off- the sea]. In_Palmer 403 a ‘deed whlch had crasures in ity and
ﬁom which the seal Was torn, W was held cooé it apppe'u ing that the
seal was torn off by a httle boy So, when torn off” by ncmdent, 'aftcr
plea pleaded as -authorities 'ﬂready c1ted And he then rem'v.rka,
that “in these days, 1 thmk, even 1fthe seal were torn off before the
action brought, there would be no d;thculty in fmmmg a dec]aratxon
which would obv1ate every doubt upon that pomt, by stating the, trath
of the case.”

In Henfree vs.: :Bromby, 6 East.” 309 Lord Ellenborough decided
that an alteralion in an awmd m’xdc by th¢ umplre ﬁftcr his, '\utnonty

was at an end, was the same as if it were made by a slranger, a mere
spohator, and lh'lt it would not avoid the award, any more than if
it had been | obl‘trraw{l or cancelied b bJ acculent. ‘

In Cutts vs. the United States it was held thata dccd is not avmded
by the seal bunrr tora off, w..u‘\cr umoccnt]y or fmudulcnﬂ), but it
may be. declargd on as & eub«htx-m deed, 1. Gnlhs '69.. And in’ Rees

Overbaugh 6 Cowen 746, the "au’)ume Comt of . New YorL after
rev1c“ ing ¢ il the au‘ ‘OrthS dcmd«.d that if tht‘ seal Were torn oﬂ‘ by
one w1th whom it had bcen lefl for safe k“epm orbya sfmnger, itdid
not Vltldtb the. dccd and tlns was on the express glonnd that the old
doctrme as lo profut had been cxplouw, and an aclion at- law could
be mamtamcd ona bound or dccd Jost or destroyed.,

The onh case Jeft staucm'r where tearing olf the seal will avoid the
bond, is, - where xt has been dom, by the oblwec lnmself a'ld it's0
'held in th'lt ca=e, not on the oid doctri me, buton lhe ground that lt lths
owni \oluntary '1ct, and in the nature ofa =urn.nder.

Upon the second posmon, the Su pre'nc Courtof Kentucky, instating
that % by a late decision in England, the courts of commion law there
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Iinl'gg'f have assumed a concurrent Jumdlctlon in cases of this kind" with the
Jan’y 1839 courts of equrty,” must have. referred to the case of Read vs. Brookman.
'MUBPHY They declare it to be “no author-ty in Kentucky, unwarranted upon
w,,,,_,m, prmcxp]e, a most. ﬂagrant violation of all the acknowledged forms of
proceeding, and a departure: from the best settled authorities.” This
s pretty strong]angmge, and wr]l appear on examination, to be mere '
declamahon, “forround a penod withal,” \

- The Supreme Court of Missouri overrule the case of Read ve. Brook-
man, 3.T. R. 151 thougb,as they say, “with much difiidence.” They
state the facts of that case to be, that Lord Kenyori, in giving his opin-
ion, relied almost exclusrvely on the reason of the thing; and on' the
caseof Tott_y vs. Nesbet, which the Supreme Court of Missouri does not
think sufficient to overturn thé ancient established, - They farther
say, that Lord Kenyon admitted the old law to be opposed to his
decision; that Ashhurst relied on Leyﬁeld’s case; and that Buller pro-
.ceeded on the ground that grants, &c. may be presumed from length
of time.

- If we now examine thc case of Read vs. Broo/fman, we shall ﬁnd
that the Missouri Tribunal must have referred do and agreed upon
that case without examining it; and probably quoted it-atsecond hand.

In that case there wasa plea in bar, and demurrer to it, and it was
contended that the plea in bar was bad, because it set up a deed of
release, and made no profert of it, but alleged it to be lost by time and
accident. The counsel in support of the demurrer quoted Wymark’s
case, 5 Co. 745.75 a,to the point that the only two caséswhere profert

was drspensed ‘with, were, where the ‘deed had been pleaded in, and
remained in another court, or where it was in the pessession of ‘the
 adverse party. But that case merelj excepts those two cases out of
the common rule, and does not say that there is no other exception.
-Leyﬁeld’s case, 10 Co. 93 b. was also referred to; but, in that case,
~Lord Coke admitted that in cases of extreme necesmtj s plofert is dis-
pensed with; “in great and notorious extremltlos, as by casua]t_y of
+fire, he may prove thé deed in evidence to the jury by witnesses, that
-affliction be notadded to affliction.” Thoresby vs. Sparrow, 2 Str. 11864
1 Wils. 16, was also relied on, but it will be found that in that case,
profert was made of the original, and also that the court -expresly
‘said, as the casc is reported in Wilson, that under . that state of case the
original must be produced; and added, «if « 'm) thmg can be done for
the plaintiff’ in this case, it must be by hc]pm«r plaintiff in dveclarmg',‘
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ane we.. upon proof that the original lease is lost, a copy may be given i

in evidence.” Jan'y, 1839
The only other case relied on was Whitfield vs. Faussetty 1 Ves. 337, mv

and even there Lord Hardwicke zaid, * the loss of a deed is not always Witutatio

~ground'to come into a court of equity for.relief;” and, « courts of law

admit evidence of the loss of a dced, proving the loss of it, and the con-

tents, just as a court of equity does.™

On the otherside were cited the case of Totty vs. Nesbit, and Martin
vs. Atkinson, in each of which the court permitted the deciaration to.
be amendéd, 5o as to show an excuse for not making profert.

The court, after a full consideration of the cases and dicta referred
to, overruled the demurrer, and decided that the authorities were not:
sufficientto show that the law was, that an acfion at law could not be
maintained on a lost bond.

Lord Kenyon did argue that the doctrine contended for was ynrea-
sonable, but he farthersaid that “ however unreaﬂonable we might think
it, we would not be warranted in trampling on a series of decided cases.
to overturn it.” e says further, that he “did not feel ihe weight'™
of any authority iduced, except that of Lord Hardwicke; and that -
that gremt judge oniy intimated his doubts, but did not give his judicial
opxmon that he stated the question to be then sub ]udzce in a court of
Jaw, and therefore he would re lieve in equxt), because it was doubtful
whether the law would reficve or not.  And Lord Kenyon stated -the
principle to be, as is perfectly well settled, that it is not always to be
inferred from a. ceurt of equity interfering, that the law can give no
relief: and he further broadly stated, that where a deed is lost, it is
evireme nece<sxt)., as meant by Cokein Leyfield’s case. Itistrue that
he says he would have becn glad to have found one direct autbonty on
this pomt in later times; but he also adds that he has heard no answer
to the case of Toity vs. JVesbitt. And he finally concludes that what.
was supposed to be the old law, was founded on a mistake; and that
the law in later times had been better adapted fo genexal conve-
nience.

Ashhurst said that if the demurrer had been warranted by a long.
series of precedents, he would have held himself bound by them, and.
adds, «but that is not the case, and the sense and reason of the thmg,
together with the established practice in modern txmes,mlhtate strongly
against it.” He says further: * No case has expressly determined
That this demurrer can be supported; and Dr. Leyfield’s case rather
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leaves an, opemng for'a. contrary determination.” - Loss s byfire, in that
casey he says, - 6 js only Py '-; way of mstance, -,or.prf. the du:d be

MURFAY destroyed by any other accrdent.rt ﬂn]]s within the. same Feason.”

v,
Wlu.mxa

Buller sard in refcrence to th(, same; caso, “ Whenever asnmlar
necessnty exrats, lhe same rule holds. ‘ That the case’in’ Vesey is ‘not
ah. authonty against tlm mode of plcadm«r, nnd tlaf: courta of lawhad
frequently before d1<pensed mth the necessity of § grvr' gayer, as where
an ongmdl lease was lost, - And he ﬁm]ly says: s“JVb autlzorzty 15
against this. mo-fe of plf’adlng, but on the contmry 1t has the sanctlon
of modern- pl‘dCthE, which i in a caselike this has great werght »

-Grosk, Judge, dissentéd, but from the tlme of that decwon, notwith-
standing-Lord- Hardzozc/ce s. doubtq “arising. prolnbl) from his _]ealousy
of what he considered an encronchmont of the common ]aw upon the
realms of equrty, the questron has been at rcst, and concluewely seltled
in England. "’ See. Exparle Greemvag/, 6WVes. 812 E. Ind. Comp. VS,
Boddam,9 Ves. 4606; szlh. et al'vs. Wooa’ward 4 T R 586; Jevens Vs,
Harridge et uz, 1 Saund. 9 a@; Dozon v, Hazgk et al, 1 Ecp 409

The Supreme Court of New York in Jansen vs. Balletal, 6 Cow. 628,
has decided i in comformlty with: the case of Reed vs, Brookman, and so

has the Supreme Court of Indiana in Pence vs. Smock, 2 Blackf.. 316.

That a copy of an mslrumcnt rcqmred by law to. be fecorded, i
evidence equally with the original—See Patterson vl Wmn, ef al 5'
Peters, 232; Wells vs. Wilson,3 Bibb 264 ; Tebos vs.: W/zzte, 4 Bibb 42

Sharp vs. ch/rlz_}ﬁ, 3 Lie. 12,
The authorities above reférred to meect.all .the peints except that

with regard to the summons, and the rendering of judgment.

The summons is undoubtcdly defective, but the appellant appeared
in the. court below, and thercby cuved all defects in the original
process.

Judgment by default for want of a plea,-was rendered at the first
term, upon service made more than fiftecn, and less than thirty days -
before the. term. The defendant i isrequired by law to plead to the merits
on or before the third day of the term.  The wril is.returnable to the
first term, if sery ed more than filteen days before court; and if he is
required, to ple ad on or before the, thxrd day, thé court may of course
default him 1f he fails fo do it, or clse the requisition to plead is inopera-
tive, asthe court can have no means to enforce it, nor can the defendant
risk any thing by fuilire to plead.  Dig. 319, 320.

The. provxslon of law, that where the writ is served thirty days before
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court, the pleadings shall he made up, and the cause tried:at’ the ﬁrst"’;'
term, (Dig. 133) did not repeal thic movmom be fore in force, Wthh re- Jau’y “‘g@
quired the defond: ant to ; lead within the three first da_ys, when'the wnt MURPHY

was served Rftecn days b «fore court. - It onl‘ repealed the provxsxon w“,]_nuu,
which allowed cither party to continuc at the first term}’ (DLg 327,)'
and left the other provisions untouched. . The defendant in this” case
was thm cfore rcquued to plcad wnh-n the three first days. If he dld_
80 he was entitled to a conhnu,mce. If he neglected it, ‘'he “was’ m
défault,and: lgable of course to a judgment:

‘Dickinson; Judge, delivered the opinion of the court:

This was an actlon of covenant brought by the appellee ag'nnst lhe’
appellant on'a bond:1" pufoct title lo atract of land; the writ bearmg
date Se,)tcml)er ‘the 8th, '1837; and is in the, fol‘owmf' words, viz:
Thc Shte of “Atkansas to the S! 1cnﬁ' of C0uwnv Loanty, grectmg—{
You arc hei‘cby commanded to suramon Benjamm Murphj, if he be-
ﬁ)und w1Lhm your. baliwick, to appear before thie Judge ‘of our. (lrcmt
Court atthe cowrt. housc in the counity aforesaid,on -thé first day of our
riext Septembcr termi, it bemg the fourth Monddy of beptembcr ne:vt, :
then ‘and therc to answer unto" Jenkins Williams a plea of: breach of
covemut damagea one thousand dollars; and that you make duc réturn
of thxs writ. In testxmony, &e.

On the twent\-(,wh h-day of the.same month § in" ‘which the writ was
fssued, bcmg the Scptcmber lerm of the court,’ Judfrment by’ defaulf
fwas enteréd agamsl Murphy, and a rvntohnquu'_y awarded, returnable
‘to’ the May term thercof,’ when'the damagcs were: a~sessed by agury,
‘and Judvmpnt ‘entered for” six “hundred -and. twenty -four dollars, from
whlch Murphy 'xppmls fo this court.

Th‘ \’ffourlh 1&51gnment of ertors, and the only one which;we deem.
,ﬂ: necessnly to look mto, i€ that. the Wit of sdmmons bears date. in'
September, 1837 rdurndblc to the next: Septembm term, in Septcm-"
ber next, (A. . ‘838) and. _)udgmont was’ rendu'ed by default in:
-1837 By rcfurencc to the, Arkansas ngest page; 313;
at, all Wnts 1=sued by any courte in thlS State shall
be mdde returnablc 1 th"’ nhxt term! after the date’of such’ ‘writ;
this’ act; howevcr,"wa 8 far modlﬁed b-Y tbe genéral :assembly, in
"1808 same ngesl, 314; ‘as prcmdcs ‘that | where a’ ‘suit 1s brought
w1thm ﬁfteen days immedi "’rccedxng tbe term of the court in
ahich it is issiedy’ ‘the v;nt shall’ bé ‘made” retumable to the secan@‘
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m;g;}:;{n term of said court ensuing the date of the writ; but there is no provision
Jaw'y 1839 by which.a writ can be extended beyond the second term.- It id
MURPHY evident, that where the writ, as in this instance, is returnable to the
Wisiams, 4th Monday of September next, it has reference the term of the court
to be held in 1838, more thian one year from the date of the writ, nor

does the appellee contend that the writ is good, but insists that the

record shows that Murphy appeared in the court below, and thereby

waived any advantage which he might have derived from such defect.

What is this statement upon which the appellee relies? On the 28th

day of September, 1837, in' the same month in tv‘nch the writ g

issued, there was an entry made on the record in the fo]lowmg words:

% This day came the parties bv their attorneys, -and the defendant

having failed to file any plea to the plaintiff’s declaration, it is consid-

ered by the court that Jjudgment be rendered against the defendant

for want of a plea.” Does ‘this constitute an appearance; or -is it
‘binding on thé defendant. The objectin resor ting to a court of justice,

is lo seck redress for some injury; to do thisthe act of the. parties, and

the act of law must co-operatc. Has there been any such a co-operation

in this instance as would authorize the court to proceed? In the
examination of this suhject we do not deemit necessary to review and

trace up the mode of brmﬂrmﬂr writs as known tc the common law. - By

our Statute actions are commenced by filing the declaration, and

1ssumg the writ er process at the same time. The object of this pro-

cess is to compel the. defendant fo appear in court, in order to contest

the suit, and abide the determination of the law. If he fail to appear

and plead within the three first days of the return term, the plaintiff

may cause judgment to be entered up against him at any time during

the last day of the term; which Judgment shall be final, except when

the damages are not liquidated and reduced to wriling, in which event

a writ of enquiry shall be executed at the next succeeding term after the
mterlocutory Judgment is entered, (Ark’s Dig. 320.) Thus we see

that'if the defendant does not appear and, plead, or make an excuse for

not so doing, the plaintiff has a full and adequate remedy. In order

to constitute an appearance in a legal sense of the term, there must be

‘soime substantive act by the dJendant that.constuutes him a party to

the suit. For what purpose did Murphy come into court? If for any
ostensnble purpose it ought to be shown, for it weuld be absurd to sup-

pose that he presented: himself in the court below simply to waive all

defence and permit Judcment to go against him one year before the
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writ was Peturnab]e, for he neitlter confesses the-cause of action, nor; u';"rLB
makes any defencé: “we are clear, therefore, that tue-entry | tnade on, ’“" lm
the recoxd »ought not to compromit t] the pnrtxes rights, and that the eourt Wg:lﬁ‘!
verred in permltung proceedings t2 be ‘had against- Marphy in’ this -suit Wisssave
'w.t the September term thereof in 1837 Delam vs. Hopkms, 14 Hzll’
R, 118 “Hard. Re}) . 169 1 Chzit_y, 583 710; but as the appellant_
has appcared here: and; ascxgned his errors, he ‘has become a party to
ithe. proceedmgs, and consequﬂntly, Murphy, in -accordance withithe
rule. laid down in. the case of: Gilbreath vs. Kuylendall, is. bound to
appear in"the eircuit court, when tne same procéedings will be had in
this suit as though he was served ‘with' » valid - process requiring - his
appearance there more than th1rty days before the first term of -the:
wourt next ensumg o which the case is remanded

The _)udgmcnt of the Cn‘uuxt Court of Coriway County, is there!orer»
herebv reversed and- set’ aside wuh costs, and the case remanded to
sa;d «court for farther proceedings to be bad uherem accordmg tolaw;
;and not inconsistent with this.opinion:




