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ASHLEY . .
BRAGIL Cmpster Asmiev against Brasiz and Lnsey, Extas.
‘and .

Larpgey.

ArpEaL from Pulaski* Circuit Court,

The Superior Court of the Territory of Arkansas,

p . had appellate jurisdiction
_only in cases in which the amount in controversy was one hundred dollars
or upwards. ’

An appeal taken to the Supreme Court, in a case in which that Court has no

o Jurisdiction, is a nullity, and the recognizance of the appellant in the Court
= below to prosecute his appeal is void. The appellees sustain no injury by
S & non-compliance with its conditions, and no action lies upen it.
-9 A dismissal of an appeal “for want of prosecution,” is not a confirmation of
X the judgment below. The appellant may still have his writ of error and
- supersedeas. The dismissal of the appeal merely places the parties in the
5, same situatior ae if no appeal had been taken. '
';" A recognizance.in appeal being conditioned, *‘that in case the judgment ba:

Z - eonfirmed, the recognizor will pay the debt, damages and costs,” no breach-
2 of the condition accrues ofi a dismissal for want of prosecution.
o In an action of debt on recognizaice, the breaches must be proved as laid in
'Q the declaration. If the plaintiff declare upon an absolute promise, and a
Y conditipnal one be praved, the varisnce is fatal.

-3

The party declaring must prove the allegations aceording to their legal effect. -
If the declaration be on a recognizance, conditioned ¢ to pay the debt, dama-
ges and custs if the judgment be confirmed,” and the breach assigned is-

‘*that the appeal was dismissed for want of prosecution,” it is a fatal vari-
ance.

In sach am action, it is error to render judgment. by nil dicit for the whole

amount of the recognizance. A writ of enquiry should be awarded, to as-
sess the damages.

The appellee in this case recovered judgment before a Justice of
the Peace, for the sum of ninety-eight dollars, exclusive of interest
and costs, against Christian Brumback, Martin Guest, and Alexander
S. Walker; and also three judgments, each for the sum of one hun-
dred dollars debt, before the same Justice, against Christian ‘Brum- -
hack and Edward Shurlds; in each of which cases the defendants -
bifore the Justice appealed to ‘the Circuit Court of Pulaski county,

“where each appeal was dismissed, and judgment given for the costs of
~appeal,and that the plaintiffs before the Justice should have the ben:
efit of their judgment before him, in each case. From these judg:"
ments appeals were taken in each case to the Superior Court of the
Territory of Arkansas, and the appellant in this case, Chester Ashley,
entered into recognizance in each case before the Circuit Court, a8
required by law; in one case together with Edward Shurlds, Benjamin
‘Clemens and Kirkwood Dickey, and in the three other cases together
with Clemens and Dickey ; the recognizance in each being in the sum
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of -two hindred dollars, and conditioned. that the appeliants in each - LTTLB
¢ae shotld pay the original debt and damages, and all costs that had Jely. 185%
then-accraed, or that might thereafter accrue,, in case the judgments “seRLRY
of the Justice and of the Circuit Courtshould be confirmed by the Supe- BRASIL?
rior Couit. The fitst mentioned case was afterwards dismissed from u?,n;n 2

the Superior Court for want of jurisdiction in that court to lry the
same; and the pﬂiér_tl\ree. cases were dismissed, for failure of the
appellants therein to prosecute the same.

" The-appellees in this case then- brought fheir action of debt on
said’ recognizances inthe court below, for eight hundred dollars debt,
tbe‘aggtegate .amount of the recognizances. The declaraticn can-
taifis four -counts, each alleging as a breach of the condition of the
‘vecognizance ‘on which it is founded, the dismissal of the appeal for
swhich the recoguizance was taken, and the non-payment of the debt,
damages and costs in each case.  To each count the defendant be-
Jow filed ‘his ‘separate demurrer, and the plaintifis below joined in
-Jdemurrer, and each demurrer being overruled, the plaintiffs took judg
‘meat ‘by -nil dicit for the sum of eight hundred dollars, the debt de-
‘manded in the declaration. . From that judgment the defendant below
‘appealed, and assigned for error the insufficiency of the declara-

tion; the overraling of the several demurrers; the variance between

the obligation in the condition of each recoguizance and the breach
allegged; and the rendition of judgment for the whole amount of the
debt claimed. :

. Hain, Trarrawi and Cocxx, for the appellant:

. 'The demurrer should have been sustained, because the declaration
does not allege a breach of the condition of the recognizances. The
allegation is that the appeals are dismissed by the Suaperior Court for

- the wantof Junsdxchon, and judgment given for costs. The condition
upon which Ashley was to be liable, was that the Superior Court
should affirm the judgment of the court below. By dismissing, the
court refused to affirm or reverse, or act upon the merits of the case
in any way, and thereforeas the % Superior Court” did not « affirm ™
the judgment of the court below, of course the appellant was not Jia-
l'ilc to the judgment renderedin -the action of the ‘appellees against

“The judgment was rendered for the aggregate amouant of the pen-

oty ineach recoguizance; whereas it should have been, if given at all,
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1;{('1)"1'[1(‘3 rendered for the debt due the appelices, together with the interest
July, 1838. and costs. The obsolete common law principle, of making the pen-
ASHLEY. alty the debt by, failure to perform the condition, has been too long
BBASIL exploded to need a citation of authority, and judgment cannot be
Lm,':“ rendered upon a penal bend with collateral condmon cxcept by jary,
and the verdict is in damages. Statute of 8, 9, William 3d, Chap. 11,

Sec. 8., 7 Monroe, 122, McGuire v. Trimble.

And further: Eachof the Judgmentsappealed from was under one
hundred dollars, and therefore no appeal &y law could be allowed to the
Superior Court. See Sec. 59, Page 334, Steele's Digest.  And there-
fore, as the appeal could not be granted, the recogaizances are void in
law, and no action could be maintained on them. 5 Mass. Rep. 376;

Howe’s Pr. 447.

Fowwrr, contra:

It is contended by the appellees thad this suit was well brought, and
Judgment regularly rendered against the said Askley. That the legal
effect of dismissing the appeals for want ‘of prosecution, as three of
them were, cach being from a judgment for morc than one hundred
dollars, and the court having complete Jurisdiction, is the same as
theugh the judgments had been formally confirmed by the court, and
the recognizors liable under the law. And the same principle
applies to the case which was dismissed for want of jurisdiction. The
object of an appeal is to obtain redress for a real or supposed griev-
ance: the design of the recognizance is to secure the party delayed
by the appeal from the bencfit of his Judgment;—and the failure to
prosecute the appeal with effect, by any mcans or neglect whatever,
inlaw or in fact, operates equally prejudicial to the parly delayed,
and inflicts the same injury upon him, as though the appellant had
pursued his appeal until it wasregularly confirmed against him. The
appellant takes the appeal at his peril, and is liable to all the conse-
quences, whether his appeal be taken without legal authority, dismissed
for his neglect, or technically confirmed against him. Such Statutes as
those authorizing appeals should be construed so as to give them effect;
to protect the rights of the injured, not to countenancc frauds. They
should be construed according to their intcnt.

The Circuit Court, therefore, very properly overruled the demurrer
to said declaration: each of the four counts setting forth legitimate

causes of action, with proper averments and breaches.
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Judgment nil dicit was rendered for the whole amount of the re- PTLE
. . . LI
cognizances: Bail bonds and recognizances do not come under the ROCK,
.. . JSuly, 1838
Statutes, requiring the assignment of breaches -and assessment of _s~~ws

damages by a jury on penal bonds.  See 1 Tidd’s Pr. 511 et seq—2 ASALEY
Bos. & Pull. 446, BRASLL

The appellant had no causc of complaint, nor could have any, on Linpens.

that account, until the said appellees were to attempt to coerce the
collection of the whole sum. The exccution would properly have
issued for the wholc sum,with an endorsement that it would be satisfied
- by the payment of the aggregate sum of the several debls, damages,
and costs.

But even upon the supposition that ja judgment for the entire sum of
eight hundred dollars is irregular, and that a writ of iequiry should
have been awarded to asscss damages; still who could contend that
the judgment nil dicit was irgproperly rendered? The plaintiff in
the Circuit Court was surely entitled to this. All, then, that the ap-
pellant could possibly obtain from ‘thé Court, would be a reversal of
the latter part of the judgment—that part whichis final—leaving the
judgment nil dicié to stand, with directions for a writ of enquiry to be -
awarded to asscss the damages on breaches assigned. A judgment
may be reversed in part, and confirmed as to the residue.

Lacy, Judge, delivered the opinion of the court:

This was an action of debt instituted by thc appellees against the
appellant on fourseveral recognizances in the Pulaski Circuit Court.
The declaration contains four counts, and there is’ a demurrer and
issue put in to each count. The court below overruled the demurrer,
and judgment by nil dicit was had against the defendant for the fall
amount of the szveral recognizances. To reverse that judgment,
he appealed to this court, and assigned for error, first, that the plain-
tiff's declaration is insuflicient, and that the demurrer to each of the
counts oughtto have been sustained; secondly, that judgment is given
apon nil dicit for the whole amount of the recognizances, when, if the
defendant was liable atall, it couldonly be to the extent of the injury
sustained, and a writ of enquiry should have been awarded to assess
the damages.

Before the court procced to determine these questions, it isneces-
sary to state the facts of the case.

The appellces recovered four several judgments at law against
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T Chwistion Brumbank, Mintin Gust, end Alewander S. Walker, before
;'%maﬁmﬁﬁem Firom these jodgments, the defendants ap-
Jmm Mmmwmmmmmm affirmned.

. msm Alleofthe Mgnmt&mﬁzﬂhewaheafm dhlhns,exdhmwe

pmm@quﬁmatt,exmm,whmhmﬁiﬂhemﬁmﬂy-aghﬁeﬂhm Frone
the judgments rendered by the Cirenit Conrt in faver of the: appellees;

. theappellants, with Chestor Ashiley as their surety, together with Ed-

ward Shrlds, Benjamin Clemens, 2nd Kiskwood Dickey, whe were

netsued inthis action, entered into four several recegnizances to pros-

ecute their appealkim ﬂhe&rgmmr@wﬂoﬂfm'ﬂ’mﬁawaﬁﬁm

conditioned as the Statute direets.
The declaration, in assigning the breaches of ﬁhe recognizances,
 does net state that the judgments of the Cireuit Coert were affirmed oz
reversed. ‘The first count sets forth, that the appeal from ﬁhe Jedgment
of the Circuit Court for the ninety-eight dollars was dismissed ¢
of jurisdiction in the Superior Court: with cost.

The actof the Legislature, approved July &, 1807, Sec. 59, and
ergamic low, Sec. 7, Digest page 335 and I8, regalating sppeals from
the Circuit to the Superior Court, give “appellate jurisdiciion only in
all civil cases in whick the amount in controversy shall ke ene Dum.
dred dollare or upwards.” The parly appealing must show thet the
court has jurisdiction of the subject molfer; and it is evideat, as the
gum s net one hondred dollars or upwards, the Supesior Cavrt ceald
pot rightfully take cognizance of the first appeel. What, then, is the
Tegal effect of thatrecognizance? Is it binding on the sarelies in the
appeal?er is it nall and void, as no sach appesl could be lawfally aliow-
ed? Inthe case of The Commonweaktl vs. Messenger, 4 M. Rep.
462; Camplell vs, Howard, 5 Mass. Rep. 376; and Weatherly vs-
Johnsor et al. the court expressly decided this point. The appest is
declared to be a mere nulllity, and the recogrizance of the appellant
in the court below to prosecute his appeal, held to be veid, znd thet

the appellees can susiain no injury by a foilure to comply withits con-

ditions. “The party obtaining the judgment, may,” says Chief Justice
Pamns, “spe out execution upor if, or maintaim an aclion of debt
. Supen i, for the Jadgmen remains i ﬁnﬂ&maﬁd forms o legal
“censideration.”™

On this point the court have ns difficulty in mmmg to a conele-
sion.

The second, thind and fourth counts of the declaration allege that
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BOCK,

s were dismissedl forr wat of pros-cutiom,, by the Ssperiar Court, iy, 188

and jodomeat entrred im cach case Hir goste.
. The Seperios Com:t unquestio vably had juisdiction f the appeals,
- for each is for enc: handred dollars, and thatsom s sofficicnt to give to
e party arightof appeal.  The appeals werether properly granted
by tiie Cireait Court,, and the oaly question far us to determine. is the
Gability of the securities apom the recognizances. Fhe enquiry, then,
matrrally arises, does the deelaration contain a geed cause of aetion,
ar are the breaches properly assig
the recognizances are good, the dedlaration mmst be suficient; for it
eets out the only camse of action the plaimtifs have, which is, that
theire was a judgmentiof the Superior Court dismising eachof the op~
peals, and which is declared (o be in full force and effect.

This is am action of debt on four several recognizances, and to as-
certzin the respousibility of the surcties, we must see how far they are
Eoend by their conditions.

The appellees have declared that the appeals were dismised for
want of prosecutien. Buat is that one of the conditions or stipulations
of the recogmizances? Did they ever. cavenant, that the appeals
should net be dismissed far want of prosceution, or that they would
prosecate them with effect, or docs the legal consequence flowing from:

their recognizances contain amy such provision?

. Fhe recognisances are “that in case judgment shall be confirmed
they will pay the debt, damages and cests.” Docs the deelaralion neg-
anive the condition, er declare that the judgments on the appeals were
affirmed or reversed by the Superior Court? There is zosuch allegation
in any of the coamis. It is merely stated that they were dismissed with
costs for the want of prosecutiom, but zpon whese motion this order
was entered, docs not appear. That, however, does not in our esti
mation materially affect or change the mature of the cate. Wasthe
dizmissal of the Soperior Court equivalent to anaffirmation of the judg-
ments? Certainly there s a siriking dificrence between the two prop-
ositions. Had the judgments been aflirmed, there would have been
ap end to the cases, and the condition of the remgfﬁzanca: woald ot
have been complicd with, and the Hability of the present defemdant
fixed. The Superior Court in dismissing the appeals, placed the par-
tiez in the same condition asif no appeal had been prayed orallowed;
and potwithstanding the order, the appellants might still have hada

D

signed?. Bt must be admitied thet, if

BRASHE:
andi
FUDET.,
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wnt of error and superst-derm if the facts or the law had _)ustlﬁed ity

July, 1838. and brought up the cases, and in thlS m:-nner have had the judgments

AbHI,EY

Bll,\blL
and
Lispsgy.

below affirmed or reversed in the § Superior Court. Supposc theJudg-
ments of the Circuit Court had been reversed, would the suretics have
still been liable upon the recognizances, in ‘express contradiction of
the Statute, which declares if the dcfcnddnt appcals, and & the judg-

“ment shall be rover~ed the recognizances. shall be null and void.”

The Statate upon the subject does riol Jeave the appelices without
remedy or redress. If the party dppeahng ‘shall fuil or neglect
to file with the Clerk a copy of therecord and proceedmgs on or be-
fore the third day of the next auccnedmg termof the Superior Court,
s it shall be lawful for the adverse par ty, pg‘oducmrr a certificate from
the Clerk of the court below, that an appcal has been entered, and a
recognizance given, to move the court that the judgments ‘stand af-
firmed.”

Here, then, the appcllees had it their power, if they wished it, by
producing the certificate of the Cl(,n\, to have the judgments appealed
from, affirmed.

They did not choose to do this, but the cases arc dismissed for the
want of prosecution. If they have sustained any injury by delay,or
in failing to sue out execution on their judgments, it was as much their
own fault as that of the appellants.  For the neglect or unwillingness
of the one to have the causes tried and determined, could have been
prevented by the vigilance and attention of the other. Both partics
after the appealis prayed and taken, have legal dutics to pcrfoxm, and
if either omit his part, the other can take advantage of the negligence.

Between the writing or obligation sued on and the breaches assigned
for the non-performance of ils conditions, there scems to us a manifest
and substantial variance; and one that is fatal to the declaration. It
18 a universal rule that the breaches must be provéd as laid in the dee-
laration.  Thus, if the plaintiff declare upon a covenant te repair at
all times, and the covenant contains the additional words,  at furthcst,
within three months after notice,” the variance is fatal. So, if the
plainfiff declare upon an absolate promisc, and a conditional one be
proved.  Horsefall vs. Esier, 1st Mud. 89.  Churchill vs. Wilkins, 1st
T.R. 47, Sower vs. Winters, 7 Cowp. Rep. 263. The universal rule
on the subject is, that the party declaring must prove the allegations
according to their legal eflect. 3rd Stark. Ev. 564. 1f,in an action of
debt on recognizance of bail, the recognizance be alleged generally,



OF THE STATE OF ARKANSAS.

and it appear from the record, that it be a recognizance with a condi-

15

LITTLE
ROCK,

tion annexed, the variznce will be fatal. Ward vs. Griffith,y 1st Ld. 3ev. 1838.

R,dym. 83.. In ~n action against a furety on a bail bond where therc
is a ‘material difference hetween the bond and breaches assigned, the
variance is fatal. 1 Roll. 554. In the case now under consideraticn,
the variance between the recognizances set out in the declaration and
the breaches aésigncd, is most manifest.

This docs not arise, however, from any defect in the manner of the
avermchts, but from the fact that under the judgment of the Saperior
Court, no other allegation could properly be made.

" The legality of the recognizances springs from the authority of the
act of the Legislature; and to give them a construction that would
change or alter their terms or conditions in order to charge the sure-
ties, would be both unreasonable and unjust. To make them liable,
the condition of the recognizance must be violated. Until this ap-
pears, no cause of action accrues. The three last counts in the dec-
laration do not show that the conditions hiave not been complied with.
Dismissal and an aftirmation of the appeal, are, ih the opinion of the
court, two separate and distinct things, and a wholly diffcrent under-
taking. The former by no just orlegal inference can be made to in.
clude the latter. If this view of the subjcct be correct, then the
plaintifs have shown no cause of aclion, and the demurier to the
declaration ought to have been sustained.

The decision of this gnestion necessarily disposes of the whole case,
and it is deemzd UX;R\CCCSSFH‘Y to examine at length the sccond assign-
ment of errors. It is obvions, however, that the judgment ought not
to have been rendered for the plaintiffs for the whole amount cf the
recognizances upon nil dicit.

A writ of encuiry should have been awarded to assesstne damages.
The opinion of the Circuit Court on this point was, therefore, evidently
‘erroncous. -The judgment of the court below must be reversed with
costs, and the cause remanded, to be proceeded in’ agreeably to the
opinion here delivered.

ASHLEY
rs.
BRASIL

an
LiRD3kY.



