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CASES IN THE SUPREME COURT

AmaMinta GRANTHAM against Witian WinLians, Aow'r;
Perimiox for Mandamus to Judge of Johnson County. Court.

Under the old statute, the privilege given to the husband, wife, or distributees
‘of an intestate, to take out letters of administration, was limited to the term
of sizty days, and that to the creditors, to ninety days after the death-of the
intestate: and on the failure of either to appear and take out letters within
‘the time allowed, their right or privilege was lost and extinguished, and all
other persons were placed on an equn] footing with them.

. It was not necessary for a citation to issue to the widow, but her right to'ad-

~minister was lost if not exercised within sixty days.

Noone except a creditor was entitled to apply for a citation. It wasa privilege
given to the creditors for their protection against waste of the estate, and by
-exercising if, they could limit the time in which those first entitled:"might
administer, to thirty days service of the citation.

The widow had no priority of right over a distributee. To elect between
them was left to the sound discretion of the county court; and in the exerciee
of that discretion, this court will presume the.county couri acted correctly.

Lacv, Judge, delivered the opinion of the court:.

This is a ‘motion in behalf of Araminta Grantham for a mandamus
to issue against the Judge of the Johnson Probate Court, commanding
him to grant to her letters of administration on the estate of her de-
ceased husband. It appears {rom the pelition and record filed in the
case that the parties admitted on the trial before the court below, that
Richard Grantham departed this life in the year 1834, that Araminta
Grantham is Lis widow, aad William Williams intermarried - witk his
daughtez, who is still a minor under the age of twenty-one years, that
no admirnistration.was ever granted on the intestate’s estate till the year
1838, when William F¥illiams applied to the clerk in vacation to grant
himletters, which was according] y done, and that the letters of adminis-
tration which were granted to him, were afterwards confirmed at the
July term of the Johnson Probate Court; and that Araminta Graniham
appeared and contested the maiter, and filed her bill of exceptions to
the opinion of the court, which was signed by the judge, and made part
of the record.

On the part of the petitionerit is contended that Araminta Grantham
being the widow of Richard Grantham, deceased, was entitled by law,
to the administration; because no citation was ever issued, calling on
her to appear and take out letters of administration on the estate of
her deceased husband, which the statute regulating such proceedings-
requires.  This question involves the true ‘meaning or constraction of
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the ‘act of the legislature upon the subject, and depends solely L;'g&‘
on that mt'erpretatlon. Iis provisions are somewhat loose and discon- Jan'y 1889°

nected; but they are deemed sufficiently explicit to warrant the follow- Gnmm&

ing conclusions. See ngest, po 47, 5. 4., . wl::un_a. ’

There are three-separate and distinct classes of persons who are

authorized to sue out letters.of administration by applying to the clerk

in vncatlon, or the court in term- time, and complying with the r_': uisi-

_tions of the\ atute: 'A 3 Srthe ‘husband or. wife, or the dlstnbutees of

the eﬂtate, prowded t evfaii ywithin sixty days after the death of

- the 1ntestate, secﬁﬂy, thetredttors, who are reqmred to apply w' b

in ninety days; and in the event that neither the husband wxfe, or dxg-

tnbutees, nor the icreditors’ make their apphcatlom within the tlme pre-

scribed, then, all- other pcrsons whatsoever, who lie under ‘no- legal
dxsalnht), can’ apply, ‘and’ take out letters of adrn1n1=trahon the- pri-
wvilege or preference that i is given.tothe husband, wxfe, or dlstnbuteesv
is limited to sixty days, and thatof the creditorsto ninety” days, and on
their fallure to appear and take out leiters of. administration Wlthm the
time allowed .therein, then their nrrht and, prmlege js lost. and. -ex-
tmgmshcd by their own laches or neglect;. and all‘other persons are.
placed on"an equal footmg with them. ~ In the case ‘now before us,lhs
insisted that the widow was entitled to.a citation for her to appeat : 'md.
take out letters, and untii that issued and - was executed her right ot
prmlege was never dcstroyed.

altisa suﬂ]rlent answer to the argumenty to say, that she could have
no prmlege to ddmlmster ‘after the lapse of sixty days, and in the pre-
‘gent case,’ there ‘was 0o’ applxc'xtlon torsue out lctters of: admxmstratxon,
amtil. upwards of two,  years. after;the:death of the intestate. Besides,
'the coutt *zpprehend .that no one’ except CX‘edllOl‘b are entitled to apply:
for a:citation, and as the defendaﬁt isa dnstnbutee, and not a. credltor,
“she-had go right to have a cxt.mon awarded her. The words of the
actare, “-On the ’lppll\,dtlod of any person. 1ntere=ted it'shall be lawful
for the. clerk, or court to. i issue- a mtatxon to any: person entltled t ad:
mxmstratxon as. ‘aforesaid,” wlnch tcrms apply exclusively to credxtom
and this’ prmlcge or ntfht seems, to- h'we been given them by the legls-‘
lature to protect:the’ estate against the wasteful expcndlture of the hus-
band or wife, or distributees.. Should the creditors apply,-and obtain
the-citation, then those-who were-in-the first instance: entitled to sixty
dayé to. admivister,:would not be allowed that time to sue out letters,
but.would: be conﬁned to. thu‘ty days’ service of the citation. This, i
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’;:g‘g%”: the opinion of the court, is the only sensible construction thal can be
Jan'y 1839 given to the latter clause of the fourth section of the act, and to admit
Gxu'rmu of any other, would be to make it inconsistent with itself, and with the
Wittiaxs. object and intention of the legislature.

Again, it is clear, that at no time in the case now under considera-
tion, had the widow any priority of nght over the distributee in havmg
the administration granted her, for the matter is expressly left by the
statute, to the sound discretion of the court, and in its exercise of that
discretion, we are bound to présume the court acted correctly.. In no
view of the subject that we have heen able to take, can we perceive the
court erred in granting letters of administration on the estate of Richard
Grantham to William Williams.

The motion for mandamus must, therefore, be dismissed, with costs.



