OF THE STATE OF ARKANSAS.

Hynson AND WIEE uga.i:;s't TERRY.

ArpEAL from White Circuit' Court.

To charge a jury, that ¢ from the law of the case the Court is of opinion that
the plaintiffs have not made out such a case as will cntitle them to recover;
but that the facts are with the jury,” is no! such a charging, as to matters
of fact, as is prohibited by the Constitation. In ‘this respect, the Consti-
‘tution has not altered the common law in the slightest degree.

Gifts have no reference to the future, but go into immediate and actual effect.

Delivery, is essential, both at law and in equity, to the validity of a gift.
Without deliyery the title does not pass.

Actual delivery canhot be dispensed with, unless the gift be by deed or other
instrument of writing. -

@n this country there is not the slightest difference between real and personal
estate, except so far as such difference is created by particular Statutes.
There can be no reservation, condition, or limitation, to a gift, by parole, to

take effect in future. :

A parole gift, without delivery, is ineffectual, even between donor and donee.

This was an action of detinue, instituted in the Pulaski Circuit
Court, by Hynson against Terry, for a negro boy named Daniel, and
transferred to White Circuit Court, when White county was created.
Terry pleaded non detinet, and the issue was tried by a jury. The
testimony, as embodied in the bill of exceptions, is as follows:

Morgan Magness deposed, that about twenty years previous.to the
trial, in the State of Illinois, his fathet, Jonathan Magness, gave to
Terry and his wife, (she being a daughter of said Jonathan,) g negro
girl named MNancy, between eight and twelve years of age, with the
express understanding that the first child she should have, should be
the property of Elizay daughter of Terry’s wife, and grand-daaghter
of said Jonathan ; and that t_he.said witness was called upon to witness
this. That Eliza and Hynson intermarricd in 1831, and had issue.

David Magness deposed, that the negro girl Nancy was not deliv-
ered to Terry till about cighteen years. previoué to the trial; at which
time he heard nothing said about her first child.  That Daniel, her
first child, was worth four hundggd dellars.

William Terry deposed, that Daniel was Nancy's first child, about
ten years old, and worth from three to four hundred dollars; and that
Hynson had demanded him of Terry.

" William Cook, also deposed as to his value.

Upon this state of testimony, the cour_tl below was called upon by

both parties to charge the jury; and charged them.
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“That to make-a verbal gift valid, therc must be a thing in being

Jan'y 1835. at the time, capable of being delivered, and an actual delivery must
HYI\SON be made.”  Also, “ that a delivery of the girl Nancy to Terry and

TERRY

wife, was not a sufficicnt delivery to them as trastees, so as {o vest the
child of .N'ancy, when born, in Eliza, so as to cnable the plaintiff,
Hynson, to recover:”™ and that “from the law in this ¢ case, the court
was of opinion, that the plaintiff’ had not made 6ut such a case as
would .cnable him to recover, hut that the facts were with the jury.
Fhe jury found for the defendant, Terry, and a judgment was en-

‘tered accordingly.

Hynson then filed his motion for a new trial, with an affidavit that
since the trial he had discovered new and material Iesﬁmony. That
his first witness had recollected after the trial, that at the time that
the said Jonathan gave the girl- Nancy to Terry and wife, he also.
gave them a mare, with the express agreement, understanding and
condmon that the said Eliza was to have the first colt the mare might
have, and the first child Nancy might have. And also, that he be-
heved he had not had a fair trial, whereby justice had not been done.

The motlon for a new trial being overruled, Hynson appealed;

-and assigns for error, the overruling the motion for a new trial, and

the charge to the jury on all the points abovementioned.

FowLER, for the plamhﬁ' in error: -It is contended, on the pari of
Hynson, that .Magness', (Mrs. Terry’s father,) had. a right to make a
stipulatien in behalf of his grand-d- mghter, to tuke effect in future,
and that such stipulation is binding on Terry; and gives a perfect
legal right to his grand-daughter, which may be cnforced, unless.
barred by the statute of limitations, which has ngt.been, nor could be,
set up as a defence i this case. 1 Co'mg/n on Contr. p. 13,26; 1 Ch,
Pl 4.

It is also contended that ths tltle to Nancy vested in Zer ry, on de-
hvcry b_y .Magness, and the right to sue, in Eliza, on the birth of
Damal’- and Hynson s right tosue, on his marriage with Eliza; and
that no actual” pos:essmn by p.amtlﬁ‘ necessary to suslain detinue.
1 Bibb’s Rep. 186; Buller’ ’s N.P.11th p., title Detinue; 3 Com. Dig. 358;
Stccle&McCampbell’s'ng -pé 526, sec. 19, page 216, scc. 12.

1t 1$ further contended _‘h.mt the Circuit Court erred in charging the
]ury on malters ofjact, and meructmrr the jury that Hynson had.not
made, out such a case as would. enitle him to vecover. State Consti-

tulion, 'ntlclc 6, scc. 12, page 16,
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Hacearp, contrai The ‘boy Daniel was not born hll some “eight or Lg'l‘;ﬁ :
fen years after the pretended gift. : Jan'y.1838.
The bill of exceptnons does not. any- where ‘show ﬂmt all the evi- mo
dence:is set out in said- bill of elru:eptlonc See 2 thtell 182 186; TERRY.
5 Littell, 316, 221. 'The deféndant in error insists that ne notice
can be taken of plaintiff Hynson’s affidavit, for scveral reasons: lst,
It is not’ lncorporated in the bill of exceptxons, and should not have
been copied in the record.  2d; It “exhibits only an experiment by
p}amhﬂ', in which he failed, to examine his witness to certain points,
and when he ascertained his weak points, attempted to stréngthen
them. i opens a door for tampering with a witness which the law
.abhors. :
‘The defendant insists ‘that where Jjustice has been' done between
the parties so far as the court can sec, the verdlct should not be dis-
turbed. See 1 Pzrtle’s ngcst, 3595 2 do. 118, 119;  Johnson’s’ ng
145. For which® purpose it is essential that all the cvidence should
be spread out upon the bill of exceptions, ‘and- the record should so
jnform the fremnng trlbur@
It will be secn_that so far as the. evidence. is spxead out, the evi-
dence of David Magness goes to’ counterba]dnce that-of Morgan Mag-
nessy leaving the evidence equally p01=ed prov1ded the evidence of
Morgan alone would furrish a right of" recovery.
Again, it no where appears that the defendant Terry, even had
the negro Daniel in his possesexon, or detained hzm, or (,xermsed any
control over him. The defendant insists that there:is'no efror in the
charge of the court: for to’ make a good and: perfect. gift, there must
be an actual dohvery of possesswn at the Umé‘ See. Chzttys Ed. of
Bik. Com. vol. 2, page 441-2; Barn. & Ald. 551; . Laws of Arkansas
page 527, sec. 24, etc.
It will be seen that from the general punc1ples of law, the delivery
of the gegro g clrl to- defendant, was a gift,and he could have sold her
_:g(a‘nd did-do so, for any thing: the court here can see) at any time;
:and the plamtxﬁ' could noiregover @Jm defendant or his sub- purchaser
(egpecmlly, thhout proof tha dcfendant was po=se=sed of Dan;) and
50. the‘defendant insists, that in any_point of view, this ¢ourt should
P | . Judgmeni’ of the court. below.
This efendanb ﬁn‘ther 'ldds, that it is laid down as a geneml rule,
4n ti;e case of ng,sby &Nzchol vs. wa Bank of the. State of Tennessee,
that the court will presume ‘that the ‘evidence was sufficient to dathor-
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LITYLE jze (he. verdict, unless the party who prays for a new trial shows that
I’y 1898: all the ev1dence is in the bill of “exceptions. See Yergers Reports, vol,
-~

HYNSON‘ 3, page 107.

TER BY

Lacy, Judge, delivered the opinion of the court: This is an action
of detinue for aslave. The defendant pleaded the general issue,
upon which he'had a verdxct in the- court below. The. plaintiffy then
moved for.a new trial, but the motion was overru]ed to which opin-
ion they filed their exceptions and appe'llod to this court. All the
material facts of the case are spread upon the record; and the sub-
stance of the proof is, that about twenty years ago Jonathan Magness,
who is the father of the defendant’s wife, and grand-father of the
plamtlﬁ"s W1fe, gave to” his daughter and the defendant, a negro- girk
by the name of JVancy, about eight or ten yéars old, with the express
understanding. that the first child the negro girl might have, should
be the property of Eliza Magness, the present plaintiff’s wife. This
is all the proof in the cause, except that the slave in controversy is
the first child of the negro girl Nancy, and that his value is from three
to four hundred- dollars, and that the platatiffs made a demand of
}um before the commencement of this action. To reverse the judg-.
ment rendered in the Clrcult Court, the plaintiffs assign for error, that
the judge who tried the cause erred. in overruling the motion for a.
new trial, and in the mstructxons given to the jury. 1t is contended
he has charged the jury upon matters of fact which is expressly pro-
hnbxted by the Lonstltutloll. We: are unable to sce the force of this
obJectlon. “The judge seems simply to have stated his opinion of the
]aw, and left the matters of fact entirely to the consideration of the
jary. It is not only his’ nght but his duty, to declaré what the law
i8; and the expression in the charge, that “from the law in the case,
the court. was of opinion that the plaintiffs had not made out such a
cause of action as would: enable them to recover, but that the facts
were with the jury,” certamly. cannot be so construed as to fall within
the meaning or prohibition of the Constitution.

‘The judge leaves the matters o, fact where the Constitution. places.
them, for the consideration and Judgment of the jury, and he merely
declares his opinion of the law of thé case, which he is bound to do
under the most sacred obligations of his office, and- upon every. prin-
ciple of legal right and constitutional duty.” The latter clause of the
twelfth section of the sixth article of the Constitution, which says that
“Judges shall not charge the jury upon maitersof fact, but may
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state the testimony and declare the law,” does not alter ‘ot ‘change, L‘TT;E
i the slightest degree, the common law on the subject. It only gives Jas yla'll
its wise and protectmg authority, ¢ addmonal sanctity and force. “The m
law,-as matterof right, belongs to the court, and the facts to the jury. TERRY.
Jt is the daty of the court to decide what is competent or legal evi-
dencg, and to declare the law that must govern the case. It is the
province of the jury to weigh and compare the testimony, and to
apply the facts to the _principles given them in charge by the court
To make the jurors judges of the law, and the courts- Judges of mat-
ters of fact, is to confound the clearest distinctions of ught and’ wrong,
and to put to hazard the life, liberty, and ' property of every man in
the community.  Such- an experiment “would, in almost every case,
be followed by the most gross and criminal violation of every princi-
ple of natural as well as ¢ civil Justlce.

It remains now to be enquired whether.the court erred in the other
vcharge given. zThe a551gnment of errors raises several questlons, but
they all substantnlly amount. {o the same thing, and may be taken up
:aind ‘considered logether.” The comt charged the jury that to make
a verbal gift valid, there must be a thing in- being at the time it was
made, upon which the gift could act, accompamed with actual deliv-
ery; and the delivery of the negro girl Nancy, {o defendant and wife,
wasnot such a delivery as to"vest. the first child of the negro girl,
when born, in the pldmtlﬂé, or cnable them {o maintain this action.
A gift or grant is defined to be « the act of transferring the right and
posSessxon of a personal chattel v&hereby one man renounces “and
a.nother acqulres all the title and. interest therein; (2 Chztty s- Black.
Comm. 441-2;) which may be done by deed or other mstrument in
wntmg, or by: pa.role. ~The civil law considered a gift as a contract,
but the common Jatw does not place it on any such ground “ “ though
it Would be difficult,” CHANCELIOR Kenr remarks, “to percewe the
reason of the dxstmctlon for an executed grant certamly contains all
the essenhal requmtlons 5ol a contract. " Ever since the celebrated'
acase of Ward vs. Turner, 2 Ves. 431 1t has been held that gxﬁs have
00 reference to the fature, sat goi ﬁ;to immediate and absolute effect.
Dehvery is e&enhal -both -at -Jaw’ and mfeqmty,_to the vahdlty of a

gift. Wlthout actual dehvery, the title does not pass. In. the case'
refen‘ed to, Lonp HARDW!CKE gave the subject a most’ profound and
elaborate mvestlgahon, and the-doctrire there laid down bas never
been questloned since his time. The caseof Tatevs. Halbert, 2 Ves.
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Lnlggrgn Jun’ry, and Jrons- vs. Smallprice; 2,Saun. Rep. 47, (n) declares that
Jan'y 1838 actual dehvery ‘cannot. be dispensed with, -except the. transfer of - the
BYNsoN gift be by décd or other instrument.of. writing. And the Appellate
Tmmy : Couit of Kentucky, in Banks’ administrators vs. Marlcsberry, 3 Littell,
280, 1,2, say there is no doubt that, to the completion of a parole
gift, the: delivery of the thmg is -essential, but they apprehend the
pnnuple” does not apply to a glft b_y deed or other” instrament - in
That.was a case wherc the party clalmed undeér a deed of
‘glft duly acl nowledged and recqrded, “and of course the point now.
to be determmed was put leELtly in issue. By the common - law, ag
it anciently stood, personal property was very little regarded, and it
‘was not ~until. rhodemn_ times it received that just and liberal protec*
tion which it now so .rightly enjoys. © At this day the- prmcxple and
cha.ractenstlc distinction in Englaﬂd between personal and real
estate, consists in thIS, that real estate may be entailed, but personal
estate canuot: .~ “In . our country; since estates mtall -have: been
abolished, there is not the slightest difference between the two ﬂpecxes
of property; except so far as they may be regulated b) ‘the particalat-
statutes of the several States on the subject so that persenal cstate;
as it now- stands, mMay- pass. by deed ‘or -other instrument of wrmng,
duly acknowledged and recorded with a. condlhon or reservatlon an~
nexed; provided the limlt'mon be not too: remote or uncertain to- he,
valid, or not mconsxstent with the glft. “But there can be no reserva-
tion or condition to @ gift by pdl‘Ole, to take effect in future. - By our
statute, p&sed in 1804, Dig. 527, sec.'24,.n0 gift or gifts of any. slavé-
or slaves, shall be good or sufficient to pass. any cstate in_such slave
or slaves {0 any person or persons whatsoever, unless the same be-by
‘willy duly proved and recorded, or by deed in wntmg, to be proved.
fby two w1tneSSes, at least, or acknowledged by the donor, and record-
ed in the cointy where one of the parties lives, within eight months
after the date of éﬁch deed or writing. . This question was expressly
: decnded in the case of Pile vs. Maulding, 7 J. Js Marshall, 204, and
upon a’statute of- which ours is an exact copy. -
- The court in declaring: their oprmon fhy, that without actual deliv-
Aery, a parole gift is ineffectual; and even belween donor and donee,
the title- does not, pass, unless the déed be’ duly proved and recorded:
4ccordmg to the lequxsltlons of the act The language of our statute
is very similar to 'B7th Henry VI, c. 16, requiring deeds of bargain
and sale to be. recordede ‘And it has never heei doubted that a
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deed of bargain and sale was inoperative, as between bargainer and UTTLE

bargainee, unless it was proved and recorded within the time prescri- ﬁ"'v '8381

bed by law. In this instance it is not even pretended. that there wag mwsom
a deed of gift, or any other instrument of writing, between- the donor 'many.

and donees, of the negro girl Nancy, much less of the slavein contro-
versy. It was simply a verbal gift of the father to his daughter and
son-in-law, accompanied with actual delivery of thé pbséession; and
of course all the right, title, and interest the donor had to the slave
and her increase, passed to and vested absolutely in the present de-
fendant. The condition that was annexed to the gift was by parole,
and the law is clear that no- hmltatlon or reservation can be raxsed
or created unless by deed duly proved and recorded. The- necesmty
of -delivery is s essential to the validity of a gift, thatit is no longer
regarded as a rule; but as a maxim; and the courts have in no in-
stance dispenised-with it. There must be an actual d'elivéry accom-
panied by possession, if the gift be by parole; "and if by deed, the
execution.of the deed constitutes the delivery, and it takes effect by
way of relation.

The case now under consideration does not even. assume the ap-
pearance of a valid or legal gift. It was a mere parole: promise to
operate upon a future and contingent interest, which could not, in the
pature of things, be delivered; for it was not then in being, and of
course no title or interest of the slave in question could be passed or
vest in the plaintiffs, without a deed or other insttument of writing
duly proved and recorded. There can be no condition or limitation
to-a parole gift; and as noue was produced or shown to exist, the
Circuit Court decided correctly in charging the jury that the plaintiffs
had not madé out such a cause of ‘action as would entitle them to.a

recovery.
‘The judgment of the-court below must therefore be affirmed, with

costs,



